LAW INTELLIGENCER 


AND REVIEW. 


APRIL. 


LAW OF CORPORATIONS. 


PERSONAL LIABILITY OF THE MEMBERS OF AN INCORPORATED 
COMPANY FOR STOCK SUBSCRIBED AND FOR ASSESSMENTS. 


The cases which have been adjudicated by the courts of this 
country, in relation to the liability of the individuals composing 
an incorporated company to pay the amount of stock for which 
they originally subscribed, and the assessments upon that stock 
subsequently made by the company, are by no means few. Our 
plan is to lay these cases before our readers; and in so doing, 
we shall endeavour to divest them of the technical and cum- 
brous statements with which they are overlaid, and to render 
the rules and distinctions which they establish simple and in- 
telligible. 

That a person who becomes a stockholder of: an incorpora- 
ted company, by signing an agreement with other subscribers, 
by which they promise to pay the company a specific sum for 
every share set opposite their names, is liable in an action of 
assumpsit at the suit of the company, might be inferred from 
the well settled principles of law, respecting promises and en- 
gagements in general. The point has however been expressly 
decided. 

In the case of the Dutchess Manufacturing Company v. Da- 
vis, in the state of New York,! the Court, (referring as author- 
ity to Goshen Turn, Company v. Hurtin,? and Union Turn. 
Company v. Jenkins,>) decided, that the defendant having un- 
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dertaken to enter into a contract with the plaintiffs in their in- 
corporate name, he thus admitted them to be a body politic; 
and by his subscription for a certain number of shares, at a cer- 
tain sum, he became liable for the amount of his subscription, 
on the principle that the maker of a promissory note is held 
liable. 

The same point was also adjudged in Massachusetts, in the 
case of Chester Glass Company vy. Dewey.1 The objection 
taken in this case was, that the written paper signed by the de- 
fendant, was made before the company was incorporated, and 
was therefore a contract only with the individuals. But the 
answer given, and which the Court thought sufficient, was, that 
the act incorporated all who might afterwards associate, as 
well as those who had then associated. The defendant, the 
Court said, signed the paper after the act of incorporation had 
passed ; but that he must be taken to have signed it on the day 
it bore date. Secondly; it was insisted that the defendant 
could not be a member without a certificate of his share; it 
having been provided by the general act upon the subject, 
that certificates of the shares should issue to the stockholders. 
But the issuing of the certificates, the Court considered, was 
not essential to the existence of the corporation, and that the 
corporation might be compelled by a Court of Chancery, to 
give certificates. It was objected, thirdly; that the corpora- 
tion had never been duly authorised under the statute, and that 
therefore no contract had been made with them, and that they 
had no right to maintain assumpsit to recover the amount of 
the subscription, The statute referred to, required that the 
first meeting should be called by a major part of the persons 
incorporated; and it appeared that one King and one Leister, 
who were partners in trade, were named in the act of incorpo- 
ration, and that to the advertisement for calling the meeting, the 
name of the firm was signed. The Court said that consider- 
ing this as one signature, there was not a majority; though ta- 
king the names separately, there was. At any rate, they 
thought the objection could not be made by one of the compa- 
ny, after they had in fact been organized, and for several years 
transacted business, as a corporation; and that it would be 
right to consider the advertisement as signed by each of the 
partners,—the one who actually signed, acting as agent for the ° 
others. 
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But a person thus becoming a member of an incorporated 
company, which is authorised to sell the shares of delinquents, 
although he is liable in an action of assumpsit for the amount 
of the shares jsubscribed, as before mentioned, yet he is not 
liable to be sued by the company for future assessments. That 
is to say, the circumstance that he has voluntarily become a 
member of the company, is no ground for an implied promise 
that he will pay future assessments. Ifhowever the party clear- 
ly and distinctly engages to pay all assessments, he may be sued 
by the company upon that obligation, although the company 
are authorised to sell the shares of delinquents. We shall first 
cite those cases in which the engagement has not been deemed 
to amount to a sufficient promise, and then the cases wherein 
the promise has been deemed sufficient. 

First, then, where the party has not been considered as bound 
to pay assessments by the terms of the engagement he had vol- 
untarily entered into. 

In the case of Andover and Medford .Turn. Corporation v. 
Gould, in Massachusetts,! the action was assumpsit to re- 
cover of the defendant the amount of certain assessments upon 
a share in the said turnpike owned by the defendant, who was 
one of the original associates for making the same. The evi- 
dence offered of the defendant’s engagement to pay assessments’ 
was a subscription paper in the following words: “ We the 
subscribers, desirous of having the same (the turnpike) comple- 
ted as soon as possible, agree to take in said road the number of 
shares set against our names, and be proprietors therein.’ This 
was considered by Chief Justice Parsons insufficient to main- 
tain the action; and he decided that the sale of the shares, as 
provided for by the act of incorporation, was the only remedy 
the corporation had for the delinquency of the defendant. The 
power to make assessments was not expressly given by the act, 
but resulted, the Chief Justice thought, from the construction 
of the section which enacted “that whenever any proprietor 
shall neglect or refuse to pay a tax or assessment agreed upon 
by the corporation, the treasurer may sell the share of the de- 
linquent proprietor at public auction for the payment of the tax 
and charges of sale.”” -From this section he inferred that the 
corporation had a power to agree on an assessment of the shares. 
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But he considered it to be a rule founded in sound reason, that 
when a statute gives anew power, and at the same time, 
provides the means of executing it, those who claim the power 
can execute it in no other way. And as the plaintiffs had the 
power to make assessments, they could enforce the payment in 
the method pointed out by the statute; but not in any other 
manner. He concluded his opinion as follows: “In fine, our 
opinion is, that when the corporators expressly ayree to fay 
the assessments, to induce the corporation to make the road, an 
action can be maintained on that agreement;—that if there be 
no such agreement, the remedy of the corporation is by the sale 
of the delinquent’s shares pursuant to the statute, and that in 
the present case, the subscription paper is not evidence of such 
express agreement.” 

So, in the same state, in action by the Mew Bedford and 
Bridgewater Turn. Corporation vy. John Q. Adams Esq.,' the 
plaintiffs claimed to recover the amount of certain assessments 
for the expences incurred in making the turnpike. The writing 
by which it was contended, the defendant was liable, was one 
which was subscribed by him and others, and was as follows : 
“We the subscribers, desirous to promote the building of a 
turnpike and bridges from New-Bedford to Weymouth, com- 
prehended in a petition signed by W. Roach Jr. and ethers, 
granted by the honourable legislature in their present session, 
have divided the expence of building said turnpike and bridges 
from Thompson’s pond in Middleborough to communicate 
with the Braintree and Weymouth Turnpike in the town of 
Weymouth, into five hundred shares, and engage to take the 
number of shares affixed to ournames.” The Court considered 
that the defendant by signing this agreement, simply engaged to 
become a proprietor of a certain number of shares, and that the 
only remedy which the corporation had for nonpayment of as- 
sessments, was to sell the shares. 

The case of Franklin Glass Company v. White? is a still 
stronger case against the right of incorporated companies to 
recover from the stockholders the amount assessed upon their 
shares, when the act of incorporation authorises a sale of the 
shares in case ofa neglect to pay the asséssment. In this case, 
the defendant became owner of one share of the capital stock by 
purchase, The company at three several times made assess- 
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ments upon the shares, and at each time the defendant was pre- 
sent at the meetings and acted as a stockholder; had often be- 
fure expressed his desire to have money assessed, to pay the debts 
of the company; and he, moreover, afterwards expressed his 
satisfaction with what had been done. It was held, notwith- 
standing, that the sale of the shares, pursuant to the act, was 
the only remedy. ofthe company. The counsel for the plaintiff 
contended there was a distinction between this case and a turn- 
fike company; that the making and maintaining a turnpike 
road was an affair of public concern and convenience, seldom 
entered upon or prosecuted for the sake of the profit the under- 
takers would realize; and that they could not lawfully effect their 
object without authority from the legislature. Whereas a 
company of manufacturers could not be presumed to have any 
object in view but their private or personal gains; they might 
carry on their business without legislative interference; and they 
asked for an incorporation merely for the greater convenience 
in managing their affairs. The Court were not able, however, 
to perceive a sufficient distinction between the case before them 
and the cases above mentioned, to justify them in giving a dif- 
ferent decision; as the legislative provision relative to manu fac- 
turing corporations for the sale of the shares of those proprie- 
tors who are delinquent in paying their assessments, was nearly 
in the same words, as those used in the general act respecting 
turnpike corporations. 

We now come to the cases in which it was considered that 
the party made himself personally liable by his promise. In 
the case of Worcester Turn. Corporation v. Willard, the Court 
decided that the defendant having subscribed a contract by 
which he engaged to take one share, and fo pay all legal assess- 
ments, was a personal engagement to pay assessments, which 
gave to the corporation a cumulative remedy against Willard, 
in addition to the remedy provided by the statute, to enforce the 
payment of assessments, by a sale of shares. On the other hand 
in Essex Turn, Corporation y. Collins;? where the defendant was 
charged upon a subscription for shares expressed in the same 
words as that signed by Willard, the decision was in favour of 
the defendant. But in the latter case the Court were determin- 
ed, not by the tenor of the promise, but by the circumstances un- 
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der which it was made. The subscription of the defendant was 
procured by one F., who, it did net appear was authorised by 
the corporation so to do; neither did it appear that F. was a 
member of the corporation, or that the corporation afterwards 
assented to what he had done in their behalf. The Court, under 
these circumstances, considered, that the subscription was void 
for want of consideration. That is to say, if the defendant had 
brought an action against the corporation for withholding certi- 
ficates of ownership, there could be no pretence, on the evidence 
offered, for supporting it; and if the corporation were not bound, 
there was no consideration to bind the defendant. The Court 
admitted that corporations might contract by an agent, but 
that in the case before them, F. was but a pretended, and not 
an authorised agent. 

In the case of Taunton and South Boston Turn. Company v. 
Whiting,' Judge Sewell said he was not disposed to controvert 
either of the two decisions last above mentioned. The case be- 
fore him was where one subscribed an engagement to pay on 
demand to J. G. or order “‘a// assessments that may at any time 
be made by said corforation for the purpose of laying out said 
road, making and keeping the same in repair, and for damages 
to individuals for land,” &c. It was holden agreeably to the 
case of Worcester Turn. Corporation y. Willard, that the de- 
fendant having expressly promised to pay all assessments, he 
was liable, in an action of assumpsit, brought by the corpora- 
tion for the assessments. 

In fact a person who expressly undertakes to pay all future 
assessments as a member of a corporate body, is as much liable 
to be proceeded against personally, though the corporation is 
authorised to sell in case of delinquency, as he is for the 
amount of his original subscription, when a penalty is given by 
statute for its non-payment. In the case of the President &c. 
of the Delaware and Schuylkill Canal Navigation v. Sansom,? 
the subscribers to the stock signed an agreement to pay $200 
for each share as the same should be called for; and the act of 
incorporation inflicted a penalty of 5 per cent. per month upon 
defaulters, and directed that when the penalty should amount 
to the sums paid in, the share should be forfeited. Inasmuch 


* 10 Mass. 327.: & see Gilmore y. Pope, 5 Mass. 491. 
71 Binney’s Rep. 70. 
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as there was an express promise, the Court held, that the com- 
pany might waive the forfeiture, and proceed personally upon 
the promise. But as to other shares which belonged to the 
defendant, that he did not subscribe for, but which he held 
as transferee, the Court considered that he had given no ex- 
press promise to pay; and that, as to them, the only remedy 
was to subject the shares to the payments in the manner provi- 
ded by the act as above mentioned. Soin case of a promise to 
to pay all assessments upon the shares subscribed, without pro- 
mising to pay assessments upon shares which might afterwards 
be transferred to the party, he would only be liable to the ex- 
tent of his promise. ? 

The extent of the liability of a party contracting to pay as- 
sessments, is, indeed, to be measured by the extent of his ex- 
press engagement. The engagement may be only to pay as- 
sessments upon the shares originally subscribed; or it may be 
to pay upon all shares he may, at any future period, own. It 
may be to pay all assessments on the shares then owned, so 
long as the promissor belongs to the corporation; or it may 
be to pay upon those shares when he shall have ceased to be 
a member.? 

In the case of the Franklin Glass Company v. Alexander,s 
in the state of New Hampshire, the original members of the 
company signed a written agreement to pay all assessments on 
their shares, which were $200 each, but it was held that no ac- 
tion would lie on such promise, if, before the assessments sued 
for, the member, for a valuable consideration, sold out his 
shares, though he afterwards bought in the same shares, and 
after his re-purchase, the assessments were made. Mr. Justice 
Woodbury, who gave the opinion of the Court, observed: “It 
is to be remembered that this is a private promise, on which 
the action is founded, and not a statutory liability, imposed on 
all the members ; and that when the promise was made, the de- 
fendant was an original proprietor, and made the promise con- 
cerning shares owned in that capacity. It is to be remembered 
also, that the person of whom he last purchased, was not sub- 
ject to any such action, and consequently, on general princi- 
ples, the defendant his vendee, bought the shares with no other 
liabilities than what attached to them in the hands of his im- 


Franklin Glass Company v. Alexander, 2 N. Hamp. Rep.380. *Ibid. *Ibid. 
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mediate vendor. There was a period, when the defendant was 
neither owner of these shares, nor, for aught which appears, a 
legal member of the corporation. His liability on this contract 
then ceased, was dissolved; and if a mere repurchase of 
another person’s interest, who was likewise at that time not lia- 
ble of the contract, will subject the defendant, it must be done 
by the express letter or spirit of the promise. Without doubt, 
a promise might be clothed in such broad and explicit lan- 
guage, as to bind the maker of it, in a case like the present. 
But we apprehend, that an ordinary subscription paper, by the 
original members, when their shares were worthless, for the 
mere purpose of raising a capital to commence business, was 
never designed to subject them to the payment of assessments, 
made after more than $200 had been raised on a share; and 
though made to purchase stock for labour, yet made after the 
defendant had ceased to be an original member, and belonged 
to the corporation only as a subsequent stockholder,” 

The Chief Justice, in this case, also used the following strik- 
ing illustration : 

“ Were the defendant now a member of the corporation, as 
a guardian in right of a ward, as an executor in right of a 
testator, or as a trustee to any general uses, it would not be 
pretended, that, though he represented the same shares which 
he formerly owned in his own right, his liability to an action 
for the assessments would revive. No liabilities attach to him 
which did not belong to those he represents; and they, being 
subsequent stockholders, were unaffected by the promise. So 
in this case, he belongs to the corporation, not as an original 
member, but as a subsequent stockholder; and by the re-pur- 
chase, merely represents his immediate vendor. The promise, 
therefore, no more binds him on account of this re-purchase, 
than it bound his vendor; or than if, after his first sale, he had 
still continued devoid of any interest whatever in the com- 
pany.” 

In the late case of Salem Mill Dam Corporation y. Ropies,' 
the promise was to pay all /ega/ assessments. In the act for 
creating the corporation, it was provided, that the capital stock 
should be divided into 5,000 shares, not exceeding $100 each, 
and that after 1,000 shares should be subscribed for, a meeting 
of the proprietors might be called, at which any acts might be 


* 6 Pick. Rep. 23. 
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done, “for the purpose of organizing the corporation, and ar- 
ranging its affairs: It was held that no legal assessment could 
be made for the general objects of the act of incorporation until 
all the shares should have been subscribed for; but that an as- 
sessment to defray preliminary expences incurred in obtaining 
the act of incorporation, and ascertaining the utility of the en- 
terprise, would be valid, and that the subscribers were ferson- 
ally liable for such assessment, they having, after the passing of 
the act, signed an agreement to pay all legal assessments as 
should be made, after the corporation should be organized ac- 
cording to the act. 

The case of Proprietors of Newburyport Bridge v. Story 
was determined upon the same principles. In this case the 
judgment of the court was, that, “it not appearing when the 
sum demanded was assessed, that the number of shares’ pre- 
scribed in the act of incorporation had been taken up, nor that 
there was authority under the act to lay an assessment for any 
purpose, before the subscription should be full, under which cir- 
cumstdnces this assessment would be void, the verdict must 
be set aside and a new trial granted.” * 

There is another class of cases which relate to the construc- 
tion of the powers given to corporations for proceeding against 
delinquent stockholders, and as to the regularity of such pro- 
ceeding. 

In the case of Grays v. Turnpike Company (4 Rand. Rep. 
$78), in the Court of Appeals of Virginia, the question as to 
liability to pay assessments depended upon the sixth section of 
the general Turnpike law, which enacted, that “if a stockhold- 
er shall fail to pay the sum required of him, the President and 
Directors may sell his stock at auction, and retaining the sum 
due, pay the overplus to the owner. But if the sale shall not 
produce the sum required to be advanced with the incidental 
charges, then the President and Directors may recover the ba- 
lance, of the stockholder, by motion and ten days notice.” The 
plaintiffs failing to pay the requisitions, the stock was adver- 
tised, but not sold for want of bidders; and the question was, whe- 
ther they were liable to a recovery by motion for the amount 
of the requisitions. There were other questions in the case, 
but this was considered by Judge Carr, who gave the opinion 
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of the Court, as the most difficult. He however gave the fol- 
lowing opinion, in which all the judges concurred: “ The pow- 
er to sell the stock of delinquents was given to the company, 
for their benefit. It was thought, no doubt, that this power 
would coerce the stockholders to punctuality in paying the calls; 
and if not, would secure to the company the speedy receipt of 
the money by sale of the stock. But, in case this sale should 
not raise the whole sum, a motion is given for the balance. 
Now ought we to turn this power of sale, given for the safety 
of the company, to their ruin? If the stock had sold for a 
single cenf, there can be no doubt that this motion would have 
been sustained for the whole sum required, even for more than 
is now required ; for the sum given (a cent), would not have 
paid the costs of sale, and the motion would have been for the 
sum required, with the addition of such costs. In such case, 
then, the stockholder would have lost his stock entirely, and 
been subject, by motion, for the sum demanded; whereas, in 
the case before us, he is left in possession of his stock and is 
only held to pay the sum required, which was certainly the 
meaning of the law. For, it seems clear, that the intention was 
to give the motion toe supply all deficiencies, which could not 
be answered by a sale of the stock.” 

In the case of the Commonwealth y. Pennsylvania Benevolent 
Institution (2 Serg. & Rawle, 144), it appeared by the return of 
the mandamus, that the articles of incorporation required each 
member to pay jifty cents as a monthly contribution, and should 
any member neglect to pay his contribution for three months 
he was to be exjielied. It was held, that the expulsion of a de- 
linquent member, without notice, and without a vote of the so- 
ciety, was illegal; for he might either have proved that he was 
not in arrear, or have given such reason for his default, as the 
society might have deemed sufficient. 

In the case of Colby v. Russell,’c. (3 Greenleaf’s Rep. 227), 
in the Supreme Court of Maine, it was held, that where a pri- 
vate statute required the assessors of a corporation to “ make 
perfect lists of assessments under their hands, and commit the 
same to the collector, with a warrant under their hands and 
seals;’°-—that the signing of the warrant, though it were on a 
leaf of the same book which contained the assessment, was no 
signing of the assessment ; and that without a separate signature 
the assessment was imperfect and invalid. 
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OF THE SALE AND WARRANTY OF HORSES. 


It is afact somewhat singular in the history of morals, that 
“horse-jockey” and “cheat” from time immemorial might 
with great propriety have been used synonymously, as at the 
presentday. Itis true they have not always been, at least in any 
offensive sense; for “ the tamers of horses’’ according to the Il- 
iad and Aneid, are beings little lower than the angels,—con- 
clusive proof to us, either of the lax morality of the period to 
which those famous poems refer, or of the fact that, in the eco- 
nomical language of the present day, individual production and 
cultivation in this article did not é4en extend beyond individu- 
al consumption. For as sure as Aorses have in any country be- 
come a principal subject of trade, so sure have the citizens of 
that country outwitted their less wary and purchasing neigh- 
bours, and acguired for themselves a deathless reputation by 
their superiority in the art of “overreaching.” The fertile plains 
of Thessaly were no less famous through Greece for their studs 
and sharpers, than its mountain strait of Thermopyle as 
the death place of Leonidas and his companions,. Yorkshire 
lads and horses have passed into a proverb,—and certain strings 
of men and beasts which annually perform a pilgrimage toge- 
ther along the sea-coast of New England, visiting its. principal 
towns, and finally separating in mutual joy at New York, have 
not at all exalted the moral character of those Northern and 
Western sections of the country, whence they are said to emi- 
grate. Every town furnishes forth a few distinguished person- 
ages, whose conduct amply illustrates this singular connection 
between character and pursuit. The sharp glance and cunning 
leer of these gentlemen, is a Cain mark upon them that no mor- 
tal man can mistake,—a sort of caveat emptor, by which nature 
kindly seconds the maxim of our municipal law. Whether 
the cause of all this is to be found in the variety of unseen de- 
fects and diseases to which the equine race is subject, and the 
temptations and facilities which are thus offered “ to the trade” 
in bargaining with their less knowing brethren, or to something 
past our finding out, weshall leave it to professors in ethics to 
determine; simply contenting ourselves with the fact, and hailing 
the late improvements in locomotive engines as a forward step 
in Our march towards the moral millenium. Our attention is 
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directed to the guards the law has provided against, and the re- 
medies it has given for, the seemingly necessary evils ensuing a 
traffic in horses, In illustration of the principles applicable to 
this subject, we shall have frequent occasion to recur to cases 
growing out of sales of other personal chattels. 

With regard to the sale of horses, we know no rules relating 
to the contract, peculiar to this species of personal property. 
Markets overt are unknown in this country,! and hence the 
statutes of 2 P. and M. c. 7. and 31 Eliz. c. 12. qualifying the 
conclusiveness of sales of horses in such places, can afford no 
exception to this observation in our jurisprudence. 

The only mode in which a purchaser can effectually guard 
himself against the imposition so common in bargains on this 
subject, is by warranty, and it is to the rules of law on this con- 
tract, simple in themselves, but somewhat perplexed by the in- 
accurate manner in which they have been often treated, that 
we invite the attention of our readers. 

The contract of warranty, may relate either to the seller’s ¢i- 
tle to, or to the soundness of, the chattel sold. 

At common law, every sale of personalty, unless the contrary 
be understood, implies a warranty of the seller’s title to the 
vended article,? and if the title of the seller, to a horse he 
has sold as his own, can be proved in reality defective, an action 
lies against him in favour of the buyer, to recover back the 
price, though the animal were given up to the true owner, 
without suit. The obvious justice of such a warranty needs 
no comment, and its definite limits, and the ease with which it 
may be enforced, have secured its admission into the eminently 
practical system of the common law. In the case of Medina 
v. Staughton as reported in Salkeld,‘ there is an oditer dictum 
of Ch. J. Holt, that where the seller of a personal thing is ou 
of frossession, the bare affirming it to be his, does not amount 


* 2 Kent’s Com. 262. Dame v. Baldwin, 8 Mass. Rep. 518. Wheelwright 
v. Depeyster, 1 Johns, Rep. 471. Mowry v. Walsh, 8 Cowen’s Rep. 238. 
Lecky v. McDermot, 7 Serg, and Rawle, 500. Hosack v. Weaver, 1 
Yeates, 478. Easton v, Worthington, 5 Serg. and Rawle, 150. 

*Cro. jac. 474.197. 1 Rol. Abr. 91. pl. 7. 2 Bla. Com. 451. 3 Ib. 166. 3 
T.R. 57. 5 Taunt. 657. Defreese v. Trumper, 1 Johns. Rep. 274. Rew v. 
Barber, 3 Cowen’s Rep. 272. Dorsey v. Jackman, 1 Scrg. and Rawle, 42. 
Lauier v. Auld, 1 Murphey, 138. 6 Johns. Rep. 5. 7 Ib. 524. 19 Ib. 77, 
20 tb. 196. 

3 JIook ». Robinson, Addis. 271. 41 Salk. 210, 
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to a warranty ; for there may be room to question the seller’s 
title, and caveat emptor, in such case, to have either an express 
warranty or a good title. This distinction of Holt, is not 
mentioned by Lord Raymond, who reports the same case,!}— 
and if, as is certainly true, an affirmation at the time of sale be 
a warranty of title, (and the mere act of selling is such an affir- 
mation, unless qualified expressly by some affirmation to the 
contrary, or impliedly from the circumstances of the case) we 
cannot better, than Mr. Justice Buller in the case of Pasley v. 
Freeman,? feel a distinction between the vendor being in or 
out of possession. The thing is bought, and in consequence 
of the assertion of the vendor,—and if there be any difference, 
it seems to us as to the learned and astute Justice just named, 
that the case is strongest against the vendor when he is out of 
possession, because then the vendee has nothing but the war- 
ranty to rely on.3 

Of the warranty of quality.x—The maxim of the civil law is, 
that a sound price warrants a sound commodity. The old Ae- 
dilitian injunctions in this respect were extremely strict, and re- 
quired the seller not only to declare all the faults of the slave, 
the animal, the commodity he sold, but held him bound even 
for those faults he did not himself know.5 The ground of the 
above maxim was doubtless the inequality, or. lesion in a con- 
tract of sale, by which a sound price was given for an unsound 
commodity,—and is well stated by Pothier, who informs us, 
that, “as equity in matters of commerce consists in equality, 
when that equality is violated, when one of the parties gives 
more than he receives, the contract is vicious for want of that 
equity which ought to preside in it.” Owing however to man- 
ifest inconveniences in practice, the civilians found it necessary 
to qualify their general doctrine by holding, that if the defects 
of the subject of the contract were evident, or the buyer might 
have known them by proper precaution, he could not obtain any 


11 Ld. Rayd. 593. *%3 T. R. 58. But see Brig Mars, 1 Gal. Rep. 194, 
Story J. If however a vendee knows a claim by a third person and pur- 
chases, he purchases at his own risk as to title, [19 Johns. Rep. 77.] un- 
less indeed he guards himself by contract. 

5 Pasley v. Freeman, 3 T. R. 58. 

*1 Domat. 80. Cooper's Justinian, notes 609, 

* Cooper’s Justinian, notes 609, Dig. 21. 1. 1. 2. 

® 1 Pothier on Obligations (Eyans’ ed.) ©. 1. Art. 3, 
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relief against the vendor. Vigilantibus, non dormientibus jura 
subveniunt, formed even at the civil law an insurmountable bar- 
rier to the claims of an improvident purchaser, answering to 
the homely maxim of our own system, that “the law will not 
assist fools and buzzards.’’ 

The rule of the common law on the other hand is, that unless 
there be a warranty either express or implied, or fraud on the 
part of the seller, as in the concealment of a datent defect known 
to him, caveat emptor,—or in other words, let the buyer take 
heed that the subject of the sale be sound. This rule appears to 
us more conformable both to equity and sound policy than the 
rule of the civil law. The contracting parties have bargained 
concerning a subject which apparently was, and which each 
thought to be sound; this however was a matter of judgment 
upon which each might before contract decide for himself, and if 
contrary to the expectation of both it should prove otherwise, 
equity being silent as between the equally innocent, the loss 
should lie as in other misfortunes, where it chanced to fall. 
We agree with Pothier “that equity in matters of commerce 
consists in equality;’’ but not as he seems to think, in the 
equality of the price and the value of the thing sold, but in the 
equality of the contracting parties as to knowledge of the pecu- 
liar condition of the vended article, whether derived from its use, 
occupation or otherwise, leaving them to decide upon its con- 
dition and quality, and to settle its price, according to their ge- 
neral skill, intelligence, and discretion in matters of trade. It 
is by this fair competition alone, as it appears to us, that in- 
telligent industry can be duly encouraged. The difficulty with 
the doctrine of the civil law concerning inequality in contracts, 
in its application to the case under consideration is, that it shifts 
the misfortune of one man inequitably upon another; and in its 
application to other cases, that it often deprives skill and dili- 
gence of their rightful advantages over ignorance and neglect, 
by stripping them of those fruits which are at once their incen- 
tive and reward. It is unquestionably true, that in foro conscien- 
tiz a vendor is bound to acquaint the purchaser with the defects 
of the subject of their contract;? but it is also as true, as every 


1 Sugden; Vendors, 2 
? Cic. de Off. 5. 13. Grotius de Jure Belli et Pacis, L. 2. c. 12. s. 9. Puf- 
fendorf de Off. L. 1. c.15. s. 3. Puffendorf de Jure Naturz ect Gentium, L. 5. 
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man’s common sense must teach him, that this duty supposes 
a knowledge of those defects on the part of the vendor. A 
man’s duties are of course limited by his powers; and we are 
somewhat surprised at the intemperate heat with which the 
common law maxim of caveat emptor has been termed “ a most 
demoralising principle of decision,” “ a disgrace to the law,” by 
civilians,! and the strange concessions on‘the other hand, which 
have been thoughtlessly made by some common law writers on 
this subject.2 The well understood object of both buyer and 
seller, is a good bargain. It is well known by each that though 
the subject of their contract presents a fair appearance, it may 
in reality be of good or bad quality, or if an animal, is from its 
nature liable to latent defects and diseases ; and in the ascertain- 
ment of the one, or the detection of the other, the purchaser or- 
dinarily relies upon his own skill and discretion. If however 
he distrusts these, he may require a warranty of soundness from 
the seller, or if, without warranty, the seller is guilty of any ar- 
tifices or wilful misrefresentations, and in case of latent defects, 
of concealment merely, the buyer’s remedy is plainly provided 
at the common law in an action for the deceit, ‘Who, it is 
asked, would dream of putting off a light sovereign because he 
had received it as of the standard weight?”* No honest man, 
we reply, if he knew it to be light: and if he did not, would 
unquestionably receive it back, and in lieu of it give a coin of 
the true weight. The passing of light coin differs plainly from 
the sale of an unsound horse for a full price, though both were 
done through ignorance. Money isthe representative and stand- 
ard of value. It has its settled weight and quality, and these 
can be truly ascertained only by nice balances and chemical 
tests. The use of these on every transfer of coin, would from 
the inconvenience, by obstructing its ready circulation, totally 
defeat its object. The weight and quality of coin, is never there- 
fore with him who takes it, the subject of attention and exami- 
nation, as is the weight and quality of the bulky article whose 
valueit represents. He takes it in the faith that it is of the va- 


c. 5, 8.2. Valerius Maximus, L. 8. c. 12. Deuteron. 25. 14. Paley’s Moral 
Philosophy, Vol. 1. 1. 3, c. 7. 

4 Cooper’s Justinian, Notes, 610. Verplanck on Contracts, 

® Law Mag. Lond. No, 2. Art. 9. 325-6, 
®Law Mag. Lond. No, 2. Art. 9, 326, 
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lue represented by the stamp upon it, understanding that he 
who passes it to him will receive it back, if that representation 
which by giving the coin currency he has adopted as his own, 
should eventually prove to be false. 

In our system accordingly, the doctrine of implied warranties 
as taught by the civil law, has been rejected in toto. In its ap- 
plication to horses, it received its death blow from Lord Mans- 
field, before whose time it was a current opinion that a sound 
price given for a horse was tantamount to a warranty of sound- 
ness. But though this great Judge, to borrow a figure from Sir 
Matthew Hale, if there was a “ hedge-fence” betwixt him and 
equity, “shew himself nothing loth to break through to get at 
it,” yet when this doctrine came under discussion before him, 
it was found “to be so loose and unsatisfactory a ground of de- 
cision, that he rejected it, and said that there must either be a 
warranty of soundness, or fraud, to maintain the action’, In 
England his opinion on this point, supported as it was by the 
general doctrine of the common law, has been uniformly fol- 
lowed.? 

In the State of South Carolina, to the great joy of a zealous 
civilian,’ the rule of civillaw, that a sale for a sound price im- 


plies a warranty of soundness, has been followed as a rule of de- 
cision.* Even there however, this rule seems hardly settled ; for 
in Nelson v. Dickinson § it was held, that a vendor of chattels is 
not answerable for defects he did not know, when there is no 
warranty ; and in Whitefield v. M’Cleod,° that though a sound 
price has been given, yet if the buyer was fully informed of all 


4 Parkinson yv. Lee, 2 East. 320. 

*Co, Lit. 102. 1 Fonbl. Eq. 109. 371. 373. n. k. 2 Bla. Com. 451. Gov. 
& Co. of Bank of England vy. Newman, 1 Ld. Raym. 442. Price v. Neal, 
5 Burr. 354. Steuart v. Wilkins, Doug. 20. Bree v. Holbeck, Doug. 630. 
Pasley v. Freeman, 3 T. R. 57. per Buller. Fenn v. Harrison, 3 T. R. 757. 
Mead y. Young, 4 T. 8.48. Fydell v. Clark, 1 Esp. N. P. C. 447. William- 
son vy. Allen, 2 East.448. Parkinson v. Lee, 2 East. 314. Dunlop v. Waugh, 
Peake N. P. C. 123. Gray v. Cox, 4B. & C. 115. S.C. 6D. & R. 208. 

%Cooper’s Justinian, notes, 609. 

*Timrod v. Shoolbred, 1 Bay, 319. Whitefield v. M*Cleod, 2 Bay, 380. 
Rose vy. Beatie, 2 Nott & M‘Cord’s Rep. 538. Barnard v. Yates, 1 Nott & 
M‘Cord, 142. Misroon v. Waldo, 2 Ib. 76. Wells v. Spear, 1 M‘Cord, 421. 
Lester vy. Graham, 1 Const. Rep, 182, Crawford vy. Wilson, 2 Const, Rep. 
Boo. 

*1 Dessaussure’s Rep. 155 62 Bay’s Rep. 380. 
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the circumstances, and there has been no fraud or concealment, 
he shall be held to his bargain notwithstanding its inequality. 
In North Carolina also the rule of the civil law formerly pre- 
vailed;' but it has recently been held, that without an express 
warranty by the seller, or fraud on his part, the buyer of a chat- 
tel must sustain all the losses arising from latent defects.2 In 
Connecticut too, the principle was for many years understood 
to be established by a long and uniform course of decisions, that 
when a sound price was given for a horse or any other species of 
personal property, the law implied a warranty that it was sound; 
but if this ever was so, it was entirely overruled in the. case of 
Dean v. Mason,‘ in favour of the established doctrine of the 
common law. So far therefore as after full trial the experience 
of these states can weigh, the inclination with regard to policy 
and practical equity, seems to be in favour of our own system. 
By the civil code of Louisiana, which is understood closely to 
follow the Code de Napoleon, “the seller who knew not the 
vices of the thing (sold), is on/y bound to restore the price, and 
to reimburse the expenses occasioned by the sale, as well as those 
incurred for the preservation of the thing, unless the fruits, 
which the purchaser has drawn from it, be sufficient to satisfy 
those expenses’.”’ In the other States of this Union, so far as 
we can learn, the common law rule, that a vendor of personal 
chattels is not liable for defects though latent, in the article sold, 
unless he warrants it sound, or is guilty of fraud, has been 
adopted.® 


1 Galbraith v. Wythe, 1 Hayw. Rep. 464. Soris v. Long, 1 Taylor, 17. 

*Lauier v. Auld, 1 Murphey, 138, Erwin v. Maxwell, 2 Murphey, 245. 

*1 Swift’s Dig. 385, *4 Conn. Rep, 428. 

® Civil Code of Louisiana, Title 7. Of Sale, Chap. 6. sec. 3. art. 2509, 

® Musgrove v. Gibbs, 1 Dal. 217. Boyd v. Bopst, 2 Dall, 91. Levy v. 
Bank of the U. S. 4 Ib. 434, Kimmil y. Litchty, 3 Yeates, 262. Willing et 
al. v. Consequa, 1 Peters’ Rep. 317. 1 Binney’s Rep. 27. Jackson v. Wethe- 
rill, 7 Serg. & Rawle, 480. 12 Serg. & Rawle, 181. Tilghman, C. J. Seixas v. 
Wood, 2 Caine’s N.Y, Rep. 48. Defreese v. Trumper, 1 Johns. 274. Perry 
y. Aaron, Ib. 129. Snell et al. v. Mous et al., Ib. 96. Holden v. Dakin, 4 
Johns. 421, Davis v. Meeker, 5 Johns, 355. Sands & Crump v. Taylor & 
Lovett, Ib.395. Fleming v. Slocum, 18 Johns. 403, Swett v. Colgate et al. 
20 Johns. 196. Oneida Manufacturing Co. vy. Lawrence, 4 Cowen, 443.; in 
which see a review, by Savage Ch. J. of the N. Y. precedents on this point. 
Orr & Hodgson, 4 Wheat. Rep. 453. Emerson et al. v. Brigham et al. 10 
Mass. Rep. 197. Penniman v. Pierson, 1 Chip. Rep. 394. Reed y. Prentiss, 
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Before we consider the nature and extent of warranties of 
soundness in the sale of horses, it will be proper to notice those 
cases decided on the ground of fraud, which have been often 
most strangely confounded with cases of implied warranties. 
After reading the invectives of civilians against the common 
law doctrine of sale and purchase; after having been taught by 
them, that it encouraged fraud, by securing to it its prey ;—a 
novice in the system will be somewha tsurprised to learn, that 
by a rule of universal application, fraud and damage form at 
the common law a ground of action. According to this prin- 
ciple, though there be no warranty express or implied, yet if 
fraud be practised by the seller on the buyer, the latter is enti- 
tled to recover in an action on the case for the deceit. Any wil- 
ful misrepresentations by the vendor, even where he has refused 
to warrant, of the qualities of the commodity to be sold, whereby 
the vendee is induced to purchase, falls within the legal idea of 
fraud, and will vitiate the contract as a breach of that good 
faith which ought to reign in every commercial transaction. 
It is obvious however, that to answer the meaning of fraud, it is 
necessary not only that the representation should be false in 
fact, but made by the vendor with a knowledge that it is so;! 
and this knowledge, or scienter as it is technically termed, may 
be proved by express testimony, or may be and usually is im- 
plied from the circumstances of the case. Where, however, the 
seller merely makes use of those random expressions of praise 
common to sellers desirous of a bargain, the buyer, who ought 
not to rely upon such vague expressions, cannot upon this pre- 
text procure the sale to be dissolved even at the civil law. Sim- 
filex commendatio non obligat.*” The same rule prevails in our 
Jaw, and has received a lax construction in favour of vendors. 
Fraud on the part of a vendor may as well consist in deeds as 
in words. Thus where on the sale of a house, the seller being 
aware of a defect in the main wall, plaistered it up and_papered 
it over, it was held, that as the vendor had expressly concealed 


1 N. Hamp. Rep. 176. Chism v. Woods, 1 Hard. Ken. Rep. 531. West- 
moreland v. Dixon, 2 Hayw. (Tenn.) Rep. 227. See Yelv. 21. a. n. 1. 
Gardiner v. Gray, 4 Camp. 145. Howe’s note. Wilson v. Shackelford, 4 
Randolph’s Rep. 5. Welch v. Carter, 1 Wend. Rep. 185. 

* Bowles v. Atkinson, N. P. MSS. Sugd. Vendors, 229. Kimmel vy, Litch- 
ly, 3 Yeates, 262. £1 Domat. 85. 

* Chandelor y. Lopus, Cro. Jac. 4. Sugd. Vendors, Introd, 3. 
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it, vendee might recover. So too if the vendor of a horse 
were to deceive a purchaser as to the colour, which may be 
easily done by chemical means, or as to the age, by (in a West- 
of-England phrase) dishoffing the animal, i. e. by filing the 
teeth, he would be liable for the deceit, though no verbal re- 
presentations were made. And even though the article is sold 
with ali faults, yet if the seller knows latent defects, and uses 
artifice to disguise them and to firevent their being discovered by 
the purchaser, he is unquestionably liable to him in an action 
for the deceit.* Further, if there be latent defects in a thing 
sold which the purchaser with ordinary attention could not 
discover, and these be known to the seller, he is bound in hon- 
esty and by the law to disclose them to the purchaser; and if 
he do not, and the purchaser buys ignorant of them, he has his 
redress in an action for the deceit.2 Thus, it has been decided 
in Pennsylvania, that if one sells a horse to another knowing 
a material defect in him, which in equity and good conscience 
he ought to disclose, but does not, and it be not known to the 
buyer, nor be such an one as a buyer of common prudence 
must be presumed to know, this is such a fraud as vitiates the 
sale, and, according to one case, the buyer may recover the 
price,* and according to another damages for the deceit, of the 
vendor.’ It was decided by Lord Kenyon at Nisi Prius, upon 
the sale of a ship, that even though the subject be sold with all 
faults, yet if there be a latent defect in it known to the seller 
which the purchaser could not by the greatest attention disco- 
ver, the seller was bound to disclose it, and if he did not, was 
liable to the purchaser. The same point, however, coming af- 
terwards before Lord Ellenborough at Nisi Prius, his Lordship 
would not subscribe to the doctrine of the above case, but held, 
that where an article was sold with al/ faults, it was in his opi- 
nion quite immaterial how many belonged to it within the know- 
ledge of the seller, undess he used some artifice to disguise them and 


4 Per Gibbs Ch. J. Pickering v. Dowson, 4 Taunt. 785. 

* Baglehole v. Walters, 3 Camp. 154. 1 Ball & Beatty, 515. Schneider 
vy. Heath, 3 Camp. 506. Pickering v. Dowson, 4 Taunt. 779. Jones v. Bow- 
den, Ib, 847. Dyer etal. v. Lewis et al. 7 Mass, 284. 

® Southerne v. Howe, 2 Rol. Rep. 5. 2 Kent’s Com. 377, See Jones on 
Bailment, (last. ed.) 70. n. 5. 

* Dixon v. M‘Clutchty, Addis, 322." ® Kimmel v. Litchty, 3 Yeates, 262, 

® Mellish et al. y. Motteux, Peake N. P. Cas. 115. 
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prevent their being discovered by the purchaser; the very object 
of such a stipulation being to put a purchaser on his guard, 
and to throw on him the burthen of examining all faults both 
secret and apparent. 

This opinion has been confirmed as authority by subsequent 
decisions.? 

In cases of mere fraud the mode of redress varies according 
to the state of the contract of sale. If it be in feri, and a de- 
posit or part payment has been made, the horse or other com- 
modity may be returned, and an action of assumpsit for money 
had and received maintained for the recovery of the sum de- 
posited or paid ;3 and if an action for the price be brought 
against the vendee, he may successfully resist it in whole or in 
part, according as there has‘ or has not been a returnor tender 
and refusal of the article or animal sold, or, if not returned or 
tendered and refused, according as it is wholly worthless or of 
some value.’ Where however the contract is actually executed, 
i.e. the article or animal delivered and the price paid, the re- 
medy is by damages in an action on the case for the deceit.® 

It should be observed however, as will be seen by areference 
to the above cited authorities, that the legal duty of disclosure 
with regard to defects in the subject of the sale relates only to 
latent defects, or such as a buyer with ordinary attention cannot 
discover. The law requires, and by requiring encourages, dili- 
gence in the purchaser as well as honesty in the seller. When 
therefore the defects in the article or animal sold are patent or 
open to the attention of both parties, it does not oblige the ven- 
dor to assist the observation of the vendee. With regard to these 
and the general value of the subject of the sale, the means of 
information being equally accessible to both parties, if neither 
of them does or says any thing tending to impose on the other, 


* Baglehole y. Walters, 3 Camp. 154. 1 Ball & Beatty, 515. 

*Schneider v. Heath, 3 Camp. 506. per Mansfd. Ch. J. Pickering v. 
Dowson, 4 Taunt. 779. per Heath, Chambre, and Gibbs, Justices. Jones v. 
Bowden, 4 Taunt. 847. Dyeret al. v. Lawrence, 7 Mass. Rep. 284. 

® Sugden’s Vendors, 229. Schneider v. Heath, 3 Campb. 506. 

* Lewis v. Casgrave, 2 Taunt. 2, per Heath J. 

® Basten v. Butten, 7 East, 480.n. Fisher v. Samuda, 1 Camp. 190. Run- 
yan v. Nichols, 11 Johns. Rep. 548. Breecker v. Breecker, 13 Johns. Rep. 
302. 


® Pickering et al. y. Dowson et al. « Taunt. 778. 
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the disclosure of any superior knowledge of this kind which one 
party may have over the other, is not requisite to the validity 
of the contract.1 We cannot conclude this part of our subject 
better than in the language of the learned ex-chancellor of New 
York. “The common law affords to every one reasonable pro- 
tection against fraud in dealing, but it does not go to the roman- 
tic length of giving indemnity against the consequences of in- 
dolence and folly, or a careless indifference to the ordinary and 
accessible means of information. It reconciles the claims of 
convenience with the duties of good faith, to every extent com- 
patible with the interests of commerce.’”? X. 


{ro BE CONTINUED. | 


4 Laidlaw v. Organ, 2 Wheat. Rep. 178. See also Pasley v. Freeman, 3 T. 
R. 64. Ld. Kenyon. 
*2Kent’s Com. 380. 


PRIVILEGE OF FOREIGN AMBASSADORS, ETC. 


We are enabled to lay before our readers, from a correct source, the opi- 
nion of the District Court of the City and County of Philadelphia, in a 
very recent and important case of Privilege, which excited unusual atten- 
tion at the Bar, and in the community. The facts of the case are stated in 
the opinion drawn up and delivered by Judge Coxe, which was the unani- 
mous opinion of the Court. 


J. F. TORLADE D’AZAMBUJA, Capias Case. 
Chargé d’ Affaires of the Kingdom of Portugal, 
vs. Bail demanded, 
JOACHIM BARROZO PEREIRA. $100,000. 


Coxe J. A rule upon the plaintiff to show his cause of action, 
and why the defendant, claiming privilege as Chargé d’ affaires of 
the kingdom of Portugal, should not be discharged from the pro- 
cess issued against him, having been allowed ; after a hearing 
before a single judge, the defendant was discharged on com- 
mon bail, and the remainder of the rule reserved for the deter- 
mination of the Court in Bank. The reasons for the discharge 
of the defendant on common bail were expressed by the judge, 
at the time it was ruled, and being altogether unconnected 
with the question of privilege, it will be unnecessary for the 
Court here to advert to them. The single question now to be 
determined is, has the defendant established his claim of privi- 
lege as chargé d’affaires of the kingdom of Portugal, so as to 
entitle him to be discharged from the process issued against 
him? 

That foreign ambassadors, and other public ministers, in- 
cluding the grade of chargé d’affaires, are invested with an in- 
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violability of character, immunities, and privileges exempting 
their persons and their property from the jurisdiction and au- 
thority of the state near which they reside, by the laws of na- 
tions and the statutes of our country, cannot be a subject of de- 
bate. Under ordinary circumstances it would appear that we 
have rather to determine a question of fact, viz. Is the defend- 
ant invested with the diplomatic character he alleges? and 
not, whether being chargé d’affaires of a foreign government, 
he is privileged from arrest and suit. Many objections have 
been made to the claim of privilege, and we shall notice such of 
them, as a fair discussion of the case may seem to require. 
Before entering upon the consideration of the testimony, it 
is to be remarked, that facts and papers have been referred to 
during the argument, which the Court do not consider legal 
evidence, and points of law, relating to evidence, have been 
raised, which we are called upon to determine. The constitu- 
tion of the United States, having made it the duty of the Pres- 
ident, “ ¢o receive foreign ambassadors and other frublic minis- 
ters,” it would appear, and it has been judicially determined, 
that it has necessarily bestowed upon the executive branch ot 
the federal government, the exclusive right to judge of the 
credentials of the ministers so received, and, that the other 
branches of the government are bound to regard them as min- 
isters, so long as the President continues to treat them as such. 
4 Wash. C. C. Rep. 536. United States v. Ortega. The pow- 
er of receiving foreign ministers delegated by the constitution 
to the President, might be in danger of being interfered with 
by the judicial branch of the government, and unhappy collisions 
between the state and federal governments might arise, if the 
law were otherwise. Foreign ministers might in vain appeal to 
the laws of nations to protect them in the enjoyment of their 
privileges, and immunities, if after being received and recog- 
nized by the highest constitutional authority, the President of 
the United States, they were to be obliged to submit the legality 
of those credentials thus sanctioned, to every tribunal in the 
country, before which they might be brought by process, In 
conformity with these principles it was decided in the case of 
the United States v. Liddel, cited by Judge Washington in 
Ortega’s case, that the certificate of the Secretary of State of 
the United States, that the person claiming to be a chargé 
d’affaires, was received and recognized as such by the execu- 
tive of this government, was the best evidence which could 
be given of that fact; that the only proper inquiry in cases of 
this sort is, has the person claiming to be a foreign minister, 
been received and recognized as such by the executive? Gov- 
erned by these principles we consider the facts and documents, 
certified by Mr. Van Buren, Secretary of State, as the only evi- 
dence before the Court, that the defendant was received and 
recognised as chargé d’affaires of the kingdom of Portugal, and 
of the continuance or termination of his official and privileged 
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character. From the certificate of the Secretary of State, and 
the accompanying documents, the following facts appeared. 

On the 9th of June, 1826, the defendant presented his cre- 
dentials as Chargé d’affaires of Portugal near the United States, 
appointed by the Princess Donna Isabel Maria, as President of 
the Regency, constituted by a decree of the late King John VI. 
to administer the government of Portugal during his illness, and 
also in the case of his death, until the legitimate heir and suc- 
cessor to his crown should give his orders in this respect ; and 
was duly received and recognized in that character. The de- 
fendant had previously held the same office, ad interim, under 
an appointment of King John, and also that of Consul General, 
which latter he retained in conjunction with that of chargé 
d’affaires. On the 2nd of November, defendant informed the 
Secretary of State, that, on the 29th of April, the constitution 
granted by King Pedro IV. had been sworn to by the Princess 
Regent and by the nation. On the 28th May 1828, defendant 
transmitted to the Secretary of State, a letter from the Infante 
Don Miguel to the President, informing him of his having as- 
sumed the Regency of Portugal, in the name of his brother 
Don Pedro IV. as King. On the 18th of the following July, 
the defendant made a communication to the Secretary of State, 
in the following words, viz: 


“ The undersigned, Chargé d’affaires of His Most Faithful 
Majesty to the government of the United States, has the honor 
to lay before his excellency Mr. Henry Clay, Secretary of 
State of the United States, the enclosed decree, published in 
Lisbon the 3d of May last, and which has just been officially 
transmitted to him by the department for foreign affairs at 
Lisbon. 

** What were the intentions and views of the Portuguese gov- 
ernment, in dissolving the general Cortes by the decree of the 
i3th of March last, could not be doubted. Though it was one 
of the attributes of the moderating power, enjoyed by His 
Serene Highness the Infante Don Miguel, as Regent of the 
Kingdom in the name of the King, and in conformity with the 
Constitutional Chart of the Portuguese Monarchy, still, it be- 
hoved him,.in compliance with the same article of the Chart, 
quoted in that decree, and with his oaths, to convene immedi- 
ately another chamber of the deputies of the Portuguese Na- 
tion. All the other subsequent acts and measures of the said 
government had in view to make the world believe that the 
Portuguese did not wish to have a Constitution, and that not 
recognising the irrefragable rights of their legitimate Sovereign, 
they anxiously desired another King, the said Infante Regente. 
If a more convincing proof was required to corroborate this 
intention, the Portuguese nation had it in the enclosed decree 
of the 3d of May, promulgated, no doubt, by the suggestions 
of perfidious counsellors unworthy of the name of Portuguese. 
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This document is not only a manifest infraction of the Consti- 
tution, supposed to be already a dead letter, as to its contents, 
butit is even as to its form a clear usurpation of the sovereign 
rights to the Portuguese crown, which appertain to his au- 
gust brother Don Pedro IV. and his legitimate successors. 

“ The undersigned, faithful to his legitimate sovereign, and to 
his oath to observe the Constitutional Chart, and to see it ob- 
served and fulfilled, would fail in his duty, not only as a Portu- 
guese citizen, but more so as a public functionary, were he to 
let pass silently, the events which have occurred in Portugal, 
and did not manifest his intentions with frankness and loyalty. 
Unable to recognise any longer a government which acting in 
opposition to the Constitution, pretends likewise to usurp the 
sacred and unalienable rights of His Most Faithful Majesty 
Don Pedro IV., the undersigned is under the dire but imperious 
duty of ceasing henceforth his functions as diplomatic agent 
from the said government; which step will be forthwith sub- 
mitted to His Most Faithful Majesty, by a direct channel, with 
the request that his royal orders may be known, for the under- 
signed cannot recognise any other authorities in the Regency 
of the Kingdom of Portugal, but those acting under his name, 
and in conformity with the Constitution, liberally granted by 
him to the Portuguese Nation. 

“ His Excellency Mr. Henry Clay, will easily judge the re- 
gret and pain of the undersigned, in making such communica- 
tion to be laid before His Excellency the President of the 
United States, but believes at the same time, that the motives 
which compelled him to it, will be duly appreciated by the 
government of the United States. 

“ The undersigned has the honor to renew to his excellency 
the protest of his high consideration.” 

(Signed) ‘Joaquim Banrozo Perera.” 
Philadelphia, 
July \8th 1828. 
“ To His Excellency Mr. Henry Clay, 
Secretary of State of the United States.” 


On the 28th of July, defendant was informed in a letter ad- 
dressed to him as Chargé d’affaires from Portugal from Mr. 
Brent, chief clerk in the department of State, the secretary be- 
ing absent, that his letter had been laid before the President and 
placed on the files of the department of State, as evidence of 
the important step which he had taken. 

On the 25th of August 1828, the defendant made ae Chargé 
d’ Affaires of Portugal, the following communication to the Se 
cretary of State. 


“ The undersigned, Chargé d’Affaires of his Most Faithful 
Majesty, has the honor to announce to his Excellency Mr. Henry 
Clay, Secretary of State of the United States of America, that 
a provisional Junta was installed at Oporto, with all due formal- 
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ities, on the 20th of May last, with the object to maintain and 
to defend the Jegitimate authority of his Majesty Peter 1V. and 
of his successors, agreeably to the Constitutional Chart, grant- 
ed by him, on the 29th of April, 1826, to the Portuguese Na- 
tion. 

“The undersigned, ceasing his functions as agent of the 
Portuguese Government at Lisbon, as he announced to his Ex- 
cellency in the note which he had the honor to address to him 
on the 18th of July last, did not consider himself, thereby, as 
ceasing to be Chargé d’Affaires of his Most Faithful Majesty. 
The regency of the Kingdom of Portugal had been confided 
by its legitimate sovereign Don Pedro lV. to the Infante Don 
Miguel; but the Regent trampling upon the Constitutional Chart 
of the Portuguese Monarchy, and usurping the incontestible 
rights of his august brother, ceased, ipso facto, to be the de- 
legate of the legitimate sovereign of Portugal, and his authori- 
ty, as such, could not be recognised by the Portuguese, who 
pride themselves in being faithful to their oaths and to their 
legitimate sovereign. 

“ Although the undersigned did, forthwith, recognize the 
authority of the Provisional Junta, agreeably to what he had 
stated in the above referred note of the 18th of July, he awaited 
the official communication of its installation to resume his di- 
plomatic functions. Having, therefore, lately received the of- 
ficial information of the said Junta, under date of the 30th of 
May, and the communication of all their official proceedings 
up to the 7th of June of the present year; and the installation of 
the said Junta being in accordance with the constitution, to which 
the Junta will adhere with all their might, maintaining the 
rights of his Majesty Don Pedro IV. and of his august daugh- 
ter Donna Maria II. as stated in their manifest, published on 
the 28th of the said month of May; the undersigned believes it to 
behis duty to resume the functions of Representative of the legi- 
timate Government of Portugal (for which purpose he is duly. 
authorised) as Diplomatic Agent of his Most Faithful Majesty 
to the Government of the United States of America. 

“ The undersigned trusts to be able, soon, to announce, offi- 
cially, to the Government of the United States, the overthrow 
of the rebel and usurping faction, which has harrassed and op- 
pressed the Portuguese Nation: meanwhile he avails himself of 
this opportunity to reiterate to His Excellency the assurance 
of the most distinguished consideration. 

(Signed) “ Joaquim Barrozo PEREIRA. 
“ Washington, August 25th, 1828. 
“ To His Excellency. Mr. Henry Clay, 
Secretary of State of the United States of America.” 


This note was also received in the absence of Mr. Clay, and 
the only answer given by Mr. Brent was, that it would be sub- 
VOL, Il.—=NO. 4, 18 
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mitted to the Secretary on his return. Mr. Brent’s note, how- 
ever, was addressed to the defendant, as “Chargé d’Affaires 
from Portugal,” 

On the 28th November 1828, defendant, ws Chargé d’ Affaires 
from Portugat, addressed a note to the Secretary of State in- 
forming him of the arrival in England of the Young Queen of 
Portugal, Donna Maria da Gloria, and, on the 27th of the same 
month, still styling himself Chargé d’ Affaires of Portugal, he an- 
nounced the abdication of Don Pedro IV. of the Crown of Por- 
tugal, in favour of his daughter Donna Maria da Gloria. 

These notes remained unanswered, and the only “ communi- 
cation’? which was made by the Department to the defendant, 
as Chargé d’Affaires of Portugal, subsequently to his note of 
the 18th of July 1828, is a circular written by Mr. Brent under 
the late administration, to all the members of the Diplomatic 
corps, inviting them to attend the inauguration of the Presi- 
dent, dated the 3d of March 1824. ‘The answers, however, to 
defendant’s communications of the 18th July and 25th of Au- 
gust 1828, were addressed to him, as already stated, as Chargé 
d’ Affaires of Portugal. No official communication has been 
made toor received from defendant, in his official character as 
Chargé d’Affaires, since the commencement of the administra- 
tion of the present President; and on two occasians, when circu- 
lar letters were addressed by the Department of State to the 
members of the Diplomatic corps, the defendant was omitted. 

From conversations with the defendant, the Secretary of State 
understood it to be his intention, to await in this country the 
result of the events at home, and the decision of this Govern- 
ment on the recognition of the present diplomatic representa- 
tive of Portugal. 

On the Sd October 1829 (in consequence of the recognition 
by the President of the plaintiff as Chargé d’Affaires under the 
appointment of Don Miguel Ist.) the defendant announced the 
cessation of his consular functions, returned his exequatur, and 
requested his passport—which was sent him on the 8th of that 
month, and in which he is styled“ Mr. Joachim Barrozo Pereira, 
who has long resided near the Government of the United States 
in the character of Chargé d’Affaires, and Consul General of 
Portugal.” 

On the 28th August, 1828, Mr. Torlade D’Azambuja, the 
plaintiff, presented himself to the department of state, and de- 
livered to Mr. Brent, his original letter of credence, which 
was returned to him at the same interview. In a note dated 
the same day, plaintiff communicated to Mr. Brent a copy of 
these credentials, which is a letter from the Viscount De San- 
tarem, Minister of foreign affairs of Portugal, to Mr. Clay, 
Secretary of State of the United States, introducing the plain- 
tiff, appointed by the Infant Regent of Portugal, Chargé 
d’affaires of Portugal near the government of the United 
States of America. It is dated 31st March, 1828. 
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The change which had taken place in the government of 
Portugal, of which information was soon after received at the 
department, rendered it necessary that plaintiff should present 
new credentials, and his recognition was therefore delayed. 
On the 18th April 1829, plaintiff communicated new credential 
letters, and requested that a time should be designated at 
which he might present the original. ‘This letter is likewise 
from the Viscount De Santarem, dated 23d December 1828, 
and introduces plaintiff as appointed by his most faithful Ma- 
jesty (Don Miguel Ist.) chargé d’affaires of Portugal, near 
the government of the United States. This note remaining 
unanswered, the plaintiff addressed a letter, dated 25th April 
following, to the Secretary of State, calling his attention to 
his former communication and renewing his request for an in- 
terview. 

Both these communications were left unanswered, and, on 
28th September 1829, plaintiff addressed to the Secretary of 
State, Mr. Van Buren, another note, setting forth the circum- 
stances attending his residence at Washington, and again urg- 
ing his admission to present the original of his letter of cre- 
dence. On the Ist of October, he was informed by the Secre- 
tary of State, that he would be received on the foliowing day; 
and accordingly on the 2nd of that month, he called at the de- 
partment of state, delivered the original letter dated 23d Decem- 
ber, 1828, and was recognised as chargé d’affaires of the Portu- 
guese government, after a lapse of more than a year from the 
time he first presented himself to the department of state. 

It further appears by adespatch received 15th September 1825, 
from Th. L. C. Brent, chargé d’affaires of the United States 
to Portugal, that the minister of foreign affairs of Portugal 
informed him, on the 10th June 1825, of plaintiff’s appointment 
as chargé d’affaires of Portugal near the United States; by 
another despatch received 23d December 1825, from Mr. 
Brent, that the appointment was verbally confirmed to him by 
the King. By another despatch from the same, dated 27th No- 
vember 1827, and received 26th February 1828, it appears that 
Mr. Brent was told by plaintiff he had received positive orders 
to proceed to the United States, which he intended to do in 
February ensuing. The same information was received from 
Mr. Brent, in a letter of 10th January, received 11th March 1828. 

When the commission of an ambassador is at an end, 
when he has finished the business on which he came, is recall- 
ed, dismissed, or is obliged to go away on any account what- 
ever, his functions cease, but his privileges and rights do not 
expire at the same time; he retains them till he returns to his 
principal to whom he is to make a report of his embassy.’ It 
1S as areturning minister, only, that the defendant can claim 
privilege. 


i Vattel; L. N., B. 4, c. 9 8. 125, 
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That claim of privilege appears to be resisted substantially 
on pa following grounds. 

That he had no credentials from Don Pedro 1V., his last 
sehen being from Donna Isabel Maria the Regent. 

That if the defendant were lawfully accredited, received, 
and recognised, until the 18th July 1828, his communication 
of that date, notifying our government that he ceased his di- 
plomatic functions, connected with his subsequent declaration 
of the 3d of October, that he continued to exercise his consu- 
lar functions, deprive him of his diplomatic character from 
that time, and, that he is not entitled to the privileges of a re- 
turning minister. 

That if entitled to the privileges of a returning minister 
from the 18th July 1828, the delay to depart from that time until 
his arrest on the 50th October 1829, was more than necessary ; 
was an unreasonable time, and he is not now entitled to privi- 
lege as such minister. 

4. That Don Miguel I. is the constituent of the defendant, 
that he is setting up his privilege against his constituent, con- 
trary to the principle on which it is founded ; that at all events 
the institution of this suit is a waiver of the defendant’s privi- 
lege, by the existing chargé d’affaires of Portugal, which he 
had a right to make, if the defendant were otherwise entitled 
to the inviolability of a foreign minister. 

This is an action of trover, brought by the plaintiff in his 
recognised character of chargé d’affaires of the kingdom of 
Portugal, against the de fendant, who, in the language of his 
passport, “ has long resided near the government of the United 
States, in the character of chargé d’affaires of Portugal,” and it 
appears by the plaintiff’s affidavit of his cause of action, dated 
the 30th of October 1829, to have been instituted for the re- 
covery of the archives of the diplomatic mission, and other 
documents of great importance to the interest of the King of 
Portugal, and certain of his subjects, which the plaintiff asserts 
of right belong to him in his official capacity, and which the de- 
fendant retains in his possession, and refused, on demand, to 
deliver to the plainuff. 

The difficulty existing between the respectable individuals 
who are parties to this action, grows out of the unhappy dif- 
ferences which have heretofore disturbed the Portuguese na- 
tion, and divided its Royal family; and, has occasioned a dis- 
cussion, involving the rights of public ministers, not only 
highly interesting to the general diplomatic corps, as affecting 
their independency, particularly in revolutionary times, when 
it is most to be desired, but to the general jurist and statesman, 
as materially affecting the free and independent intercourse be- 
tween sovereigns, and nations. 

1, The defendant, Mr, Barrozo, appears to have been duly 
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received and recognised by our Government as chargé d’affaires 
under the old King John VI. of Portugal, and, that shortly af- 
ter his death, (new credentials being required by the laws of 
nations in case of the death of his sovereign,) on the 26th of 
March, 1826, the Princess Isabel Maria appointed him “ to the 
same office in which he was before;’’ his credentials reciting the 
death of King John, on the 10th of the same month, and the 
decree of the 6th, constituting the Regency. These new cre- 
dentials were presented by the defendant on the 9th June 1826, 
when he was duly recognised by the United States Government. 
he Princess Regent and the nation shortly after recognised 
Don Pedro IV. by swearing to the Constitution granted by 
him, and, subsequently, Don Miguel himself recognised that 
Prince as his sovereign, by assuming the Regency in his bro- 
ther’s name, and the defendant as his brother’s minister, by 
communicating his letter, through him to the President, an- 
nouncing the fact. The credentials of the defendant of the 26th 
March 1826, were therefore under Don Pedro IV. the so- 
vereign acknowledged by the Regent who granted them, and 
her successor, Don Miguel. It is, however, sufficient for us 
that the defendant was recognised in that character by our go- 
vernment, and treated with by it as the representative of Don 
Pedro. 

2. 3. The view of the case taken by the Court upon the 2d 
point, renders any discussion of the 3d unnecessary. 

The functions of a minister in many cases cease, as upon the 
death of his own sovereign, or of him to whom he is sent; the 
termination of his mission in consequence of his having effect- 
ed its object; his recall by his own government, or dismissal by 
that near which he resides ; the moral death of his sovereign, 
or of him to whom he is sent ; by abdication, whether it be vol- 
untary or forced; by revolution; by essential changes in the form 
of one of the two interested states ; and, when his functions do 
cease in any of these, or in any other way whatever, the minister 
still remains entitled to his privileges and immunities under 
the laws of nations. (Marten’s Manuel Diplomatique, 133. 45. 
ch. 7. s. 59. “ De la maniere dont cessent les fonctions de I’a- 
gent diplomatique.” Vattel L. N., B. 4, s. 125.6.) The de- 
fendant probably feeling himself placed in a situation in which 
his functions ceased by the laws of nations, in consequence of 
the disturbances in Portugal, appears by letter of the 18th July, 
1828, to have done no more than to have communicated the in- 
telligence to our government in his official character of chargé 
d’affaires, and to decline being the channel of communication 
between this government and that in Portugal; the recogni- 
tion of which he regarded as alike opposed to his oath to sup- 
port the constitution of his country, and his fidelity to the 
Prince, whom he and Don Miguel had acknowledged as their 
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King. This step may be regarded as an evidence of frankness 
to our government, as it certainly was of fidelity to Don Pedro: 
and his subsequent explanation and communications to our 
government; the answers to those communications addressed 
to him in hie official character; the circular of the 3d of March, 
1828, inviting him to attend ‘the inauguration of the present 
President, and assigning him a place among the diplomatic 
corps ; the allowance of a passport by the Secretary of state to 
enable him to return, describing him as having long resided 
near our government as chargé d’ affaires of Portugal, w hen the 
Secretary certifies that from conversations with Mr. Barrozo he 
understood it to be his intention, to await the result of events at 
home, and the decision of our governinent on the recognition 
of the plaintiff, the present diplomatic agent of Portugal; the 
demand of the passport immediately on the occurrence of that 
recognition; and the delay, and refusal in fact, to grant the 
plaintiff an interview from the time he first presented himseif 
at the office of the Secretary of state, on the 28th August, 
1828, to answer any communication, or to recognise him in any 
way, until he was verbally told on Ist October 1829, that he would 
be received on the 2d, when he was recognized; are unequivocal 
acts of the defendant and our government, show the understand- 
ing of both parties, of the character of the communication of 
the 18th July, 1828, and, that the defendant was, until the 
plaintiff's recognition, a public minister, exempted from the 
jurisdiction of our courts; that the government of the United 
States regarded him as a returning minister, at the date of his 
passport, the 8th of October 1829, between which time and his 
arrest the 30th of the same month, a reasonable time for his 
departure cannot be contended to have elapsed. 

The Supreme Court of the United States, decided in the 
cases of Rose v. Himeley, 4 Cranch, 241, and Gelston v. Hoyt, 
3 Wheaton, 324, that it is the exclusive right of governments, 
to acknowledge new states, arising from revolutions, and until 
such recognition by our government, or that of the government to 
which the new state belonged, courts of justice are bound to con- 
sider the ancient state of things unaltered: in analogy to these 
principles, we must consider the ancient state of things as exist- 
ing in Portugal until the 2nd of October 1829, when Don Miguel 
was recognised as King of Portugal, by the reception of his 
minister. 

The circumstance of the defendant’s having for the benefit 
of his countrymen, without injury to the rights of his sovereign 
or of our country, continued to exercise his consular functions, 
while he was awaiting the pleasure of Don Pedro, the events 
at home, and the decision of our government with regard to 
the recognition of the plaintiff, is not open to the construction 
put upon it; and the immediate demand of his passport, upon 
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the recognition of the plaintiff, is strong evidence of his since- 
rity in the reasons assigned for his continuance in this country. 

4. The most interesting question which has been discussed 
is the fourth. It is one on which we enter with great delicacy, 
for there are many powerful reasons, why it should be exclu- 
sively referred to that branch of our government, on which by 
the constitution is imposed the duty of receiving foreign 
ministers. ; 

If a sovereign or state receive, under the public faith, the 
minister of another sovereign or state, and, afterwards deeming 
it for the interest of the country or himself, to receive and re- 
cognize another, as the minister of a rival sovereign, or party 
that may have obtained possession of the government of the 
foreign nation ; or if such sovereign or state should think pro- 
per to assert that another government exists de facto, or de jure, 
in the minister’s country,—is such received minister of the for- 
mer recognized government or sovereign, ipso facto, stripped 
of his quality and privileges ?—are his person, his property, and 
the archives of his mission, previously the property of his 
sovereign or government, subjected to the jurisdiction of the 
courts of justice of the country? The affirmative of these ques- 
tions has been contended for, as the necessary result of the 
position, that the inviolability of foreign ministers is founded 
upon the general principle, that they represent their sovereign, 
and it is said, that in the case before the Court, Don Miguel 
being the acknowledged king of Portugal, the defendant re- 
presents him, Don Miguel, and of course cannot assert his 
privilege against his constituent. The institution of this suit, 
is said to be evidence, that Don Miguel claims the property in 
question, or, at all events, that he has waived the privilege of 
the defendant, through his authorized agent the plaintiff. 

Supposing the rights of ambassadors, to depend exclusively 
on the bald principle, which is certainly to be found at their 
root, that all foreign ministers representing more or less their 
constituents, usage invests them with a sanctity of character, 
attributes to them particular immunities and distinctions, and, 
that all questions arising therefrom, should be determined by 
that principle, (Marten’s Manuel Dipl. “ De l’inviolabilité,”’ 45, 
ch. 3.s. 20.)}—does not the argument carry the doctrine to a great 
extent, when it is contended that the recognized minister of 
Don Pedro IV. by the mere fact of the President’s receiv- 
ing the plaintiff as Don Miguel’s minister, became the repre- 
sentative of Don Miguel, and Don Miguel became his con- 
stituent ; that the recognized minister of another government, or 
sovereign, after coming to the country, under the public faith, 
is stripped of his privileges under the law of nations, subjected 
in person and property, to the mercy of the triumphant rival of 
his king, and within the jurisdiction of the country whose 
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courts will be bound to aid the new minister or sovereign in 
pursuing any claim against his person, or the public or private 
property in his hands ? 

Principles and authorities are to be found in writers upon the 

law of nations, which seem to indicate a recognition either of per- 
sonal rights, as belonging to foreign ministers, independently of 
their characters as representatives of their constituents, or that 
the legal relation, existing between a diplomatic representative 
and his constituent, is different from that contended for by the 
plaintiff.1 A foreign minister is not to be ill used by way of repris- 
al; for a prince using violence against a public minister, commits 
a crime which is not to be revenged by an imitation of it. The 
Carthaginians having violated the law of nations, with regard to 
the Roman ambassadors, some of theirambassadors were brought 
to Scipio, and on being asked, what he would have done tothem? 
he replied, “* Vothing that resembles what the Carthaginians have 
done to us,” and sent them away in safety. The frequent oc- 
casions to be found in history, where such agents have been re- 
spected under the law of nations, though their constituents would 
have been executed as rebels or traitors had they been personally 
present, need only to be suggested to strike the mind of the 
general reader. Vattel gives a remarkable instance of the re- 
spect due to a public minister, which is related of St. Louis 
when at Acre, in which there can be found little analogy with the 
principle of respect due to the constituent. An ambassador 
from the Old Man of the Mountain, or Prince of the Assassins, 
speaking violently to Louis, the Grand Master of the Knights 
Templars told him, that were it not for the respect due to his 
character, they would immediately cause him to be thrown into 
the sea. The King allowed him to depart without insult—yet 
as the Prince of the Assassins had violated the most sacred 
Jaws of nations, no security seemed due to his minister; but 
this security was founded upon the necessity of sovereigns pre- 
serving the means of reciprocally communicating their pro- 
posals, and treating with each other in peace and war. 

Another authority bearing a strong resemblance to the case be- 
fore the Court.? Christine, Queen of Sweden, had acknowledged 
the King of Portugal, entered into an alliance with him, recognis- 
ed his minister, and honoured him at the ceremony of her corona- 
tion: some days however before her abdication, she thought 
proper tocommand her master of ceremonies to go to the min- 
ister of Portugal, with a sealed note, with orders not to open 
it but in his presence, to read it to him, and bring it back to 
her, with liberty to give him a copy, if he desired one. The 
purport of the note was, that the Queen acknowledging no other 
King of Portugal, but Philip 1V. King of Spain, made known to 


* Vattel, B. 4. c. 7. s. 102; 2 Grotius, B. 2. in Ch, 18. p. 400; Id. p. 408; 
2 Wash. C. C. Rep. 488, U. S. v. Hand. 
* De Wicquefort, L’ Ambassadeur, liy. 1. 946 
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the minister resident of the Duke of Braganza, the pretended 
King of Portugal, that his employment being useless at that 
court, he should retire, as in future she should only regard the 
Duke, his master, as an usurper. NVevertheless as the minister 
had come to Sweden under the public faith, she would secure to 
him the enjoyment of the inviolable protection of the laws of na- 
tions. The minister continued to reside at Stockholm, to enjoy 
that protection, and re-entered on the execution of his functions 
under Charles Gustavus. It was not, says the author, in the 
power of the Queen to deprive him of his quality. 

When a civil war exists in a nation, the obligation of observ- 
ing the laws of war is absolute and indispensable to both par- 
ties, and the same which the law of nations obliges all nations 
to observe between each other.! 

Although foreign states will not interfere as a general rule in 
such quarrels, yet if a nation or sovereign thinks proper to do so, 
there is no law to prevent it; and having received and recognis- 
ed the ambassador of one party, the same law of nations which 
regulates the intercourse between the rival factions or princes, 
may not unfairly be presumed to apply so far to the intercourse 
between a foreign state and one of the parties, as to protect @ 
received minister within the jurisdiction of the government re- 
ceiving him, in the privileges secured to diplomatic agents. 

The end and design of embassies renders the privileges of am- 
bassadors necessary, for if they can treat with the prince to 
whom they are sent with full independence, they will be much 
better qualified to perform their duty than if subjected to a for- 
eign jurisdiction.? If by any unforeseen event by which a minis- 
ter’s functions may be suspended or cease, some of which we have 
enumerated, including dismissal by the government or sovereign 
near which he resides, he ceased to enjoy on that account the ex- 
territoriaiity or inviolability due to his character, it may well be 
questioned, whether in cases of danger arising from revolutions, 
or from the perfidious character of a particular sovereign, men 
of high standing would be willing to submit their fortunes and 
their persons to the chances and dangers of war, or the caprice 
or perfidy of such a monarch. 

It has already been remarked, that the Court feel great deli- 
cacy in occupying the ground on which we have been treading 
during our discussion of the fourth point, and, we have gone 
as far as we have, rather to show that the executive branch of 
our government in granting the passport of a returning minis- 
ter to the defendant, intended to do what they appear to have 
done by granting it, and that the probability of such intention is 
not contradicted by clear and established principles of the law 
of nations, as has been contended by the learned gentlemen of 
counsel for the plaintiff. The omission of our Government to 
* Vat. B.3. ch.18.s. 395, * Burlemaq. Pol. Law, 252; Vat. B, 4. ch. 7. s. 92 
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invite the defendant on two occasions with the diplomatic corps, 
may have been caused by his absence from Washington; his 
residence being in Philadelphia; or by his having given the 
Government to understand, that until they decided upon the 
plaintiff’s claims, he would prefer remaining in retirement upon 
eccasions of ceremony or conviviality. 

The grounds of the judgment of the Court are briefly these: — 
We aresatisfied that the defendant was received and recognized 
in a diplomatic character by our government; that he continued 
to be so recognised until 2d October 1829; that our government 
detained the plaintiff more than a year before he was received 
and recognised as the Chargé d’Affaires of Portugal; that the 
executive having given defendant a passport as a returning 
minister, must have so regarded him; that we have no evidence 
from our government, that he was deprived of his privileges by 
Don Miguel, if that monarch had power to do so, nor that Don 
Miguel authorised this suit. That the act of the plaintiff in 
bringing this suit in his own name as Chargé d’Affaires of 
Portugal, does not ipso facto divest the defendant of the privi- 
leges attached to him as a returning minister recognised by the 
President, and protected as such by the passport issued under 
the authority of the United States, and, consequently, that the 
defendant is entitled to his claim of privilege under the laws of 
nations and the act of Congress of 30th April 1790, and, conse- 


quently, to be discharged from the process issued against him. 
The Court order the rule to be made absolute. 


SUGGESTIONS UPON THE PATENT LAW. 

{n the London Journal of Arts and Stiences for June last, we have observ- 
eda letter of M. De Johngh, addressed to the chairman of the com- 
mittee on the Patent Laws of Great Britain, which we think contains 
suggestions in relation to those laws, that are deserving of an attentive 
perusal. A change in the Patent Law of the United States, is loudly 
called for by justice and policy, and we trust the subject will ere long 
oecupy the attention ef Congress. The following letter to which we 
have just alluded, is equally applicable here as in England. 


Manchester, \8th May 1829. 
Sir, 

The intent of the legislature in granting patents for inven- 
tions is, I believe, understood to be for the purpose of promoting 
the public good, combined with commensurate reward to the 
inventor, which at the same time stimulates and encourages the 
cultivation of the human intellect, to the great benefit of the 
arts and sciences. ‘To do strict justice to these points, is, I 
fear, beyond the reach of human power; | submit that in mast 
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cases of what are called inventions, it is most difficult to esti- 
mate their merits or demerits as inventions, and consequently 
whether they are or are not entitled to limited monopolies, to 
the advantage of the claimant and te the prejudice of the 
public. 

So it is likewise difficult to determine what shall constitute 
infringements of one supposed invention on another, especially 
in mechanism. 

No machine can be constructed without recourse to the ele- 
mentary principles of mechanism, and the combination of in- 
dividual parts used as agents; in like manner as in the compo- 
sition of this address, the words I use for the formation of sen- 
tences, subservient to what I mean to express, are so many in- 
dividual parts used as agents combined together upon certain 
principles, or according to certain studied methods, to produce 
a desired effect ; and as by dint of man’s ingenuity the combi- 
nation of words may be muitifariously varied, by making use 
of them in a variety of ways, so may likewise the effects of 
machines be varied by applying the different parts in various 
ways. And again, the same words differently combined may 
produce another sentence, or (in other words) a new effect; 
so may the elementary parts in mechanism also differently 
combined, produce new effects. Both cases admit of substitu- 
tion of agencies, and variety of the principle of using them, 
to produce one and the same effect, or new effects. 

Let us suppose a clever person forms such an arrangement 
of words as to produce the effect of describing in an agreeable 
manner the beauties of nature, and that another person im- 
proves upon that production by a better composition, to the 
same effect. Both have merit and both are entitled to reward, 
but the proportion of their respective rewards ought to de- 
pend upon that of their respective merits, and it appears evi- 
dent to me, that it would be as unjust to deprive the first com- 
poser of his reward, as it would be to adjudge all the reward 
to him, to the exclusion of the second, which unfortunately is 
often the case in our present patent laws and practice, especial- 
ly where litigations take place on original inventions, and in- 
ventions for improvements in mechanism. 

As for instance, A. invents a useful printing press (supposing 
that such a machine was not known before), for this he claims 
and obtains a patent; B. examines this press, works it, and 
studies it, which forms the very seed of a second invention by 
B. for an improved press—he also claims and obtains a patent ; 
and although B.’s press is different from that of A.’s in some 
things, or in many things, yet it is its offspring, it is an apple 
grafted on acrab tree, which most likely would never have exist- 
ed ifthe crab tree were not in being. The talents of B. having ad- 
ded to those of A. have produced the improved press ; 8. runs 
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away with all the reward (that of A. being inferior, can find no 
customers), to the great prejudice, perhaps the ruin of A! Can 
it then be said that A. had justice done him? No, certainly not. 
Such proceedings must naturally check and damp the exertions 
of talented men, when original inventions present themselves 
to their views. On the other hand, it often happens that in 
cases similar to the one mentioned, A. brings an action against 
B. for infringement on his patent right, and gains hiscause, to the 
prejudice of B. Must not this discourage attempts at improve- 
ments of patented machines? 

It may perhaps be asked, cannot A. find out such improve- 
ment? is he not most able to follow up his own inventions by 
improvements? I answer, no. However clever a man may be, 
yet having intently applied persevering study and labour to 
one object, it commonly happens that his powers of invention, 
on that subject, become weaker than they were at first. 

And, secondly, as no specification can be altered after it is 
once enrolled, the enormous expenses of fresh patents at every 
improvement cannot be borne without prospect of ruinous con- 
sequences to the inventor. 

Minute reflections on these points lead to the following 
questions : 

How and where can the exact line be drawn of what is and is 
not a new invention, and of what is and is not an infringement ? 
What rule—what law can be laid down, to define this exact 
demarcation, not subject to various interpretations? In my 
humble opinion, none—I think it impossible; but, that some 
few professional men, from their situation in life, endowments 
by nature, their turn of mind and studies, their education, and 
from a variety of other circumstances, are far better able 
to sit in judgment upon these delicate points than the multi- 
tude at large, indiscriminate juries, and even the judges of the 
land, I firmly believe to be the case. I therefore beg leave to 
submit to your consideration, that a properly constituted court, 
composed of the kind of men before described, should judge 
patent causes subject to appeals to other courts, where the set- 
ting forth the grounds of their decisions, would throw such 
strong light upon the merits of the points at issue, as would 
best enable ordinary judges to get clear conceptions of the 
cases before them. 

The pleadings of counsel, as at present, are of no assistance 
to the judge; for not only that such matters do not often come 
within the pale of the barrister’s studies, but their very study 
is not to expound truth and sound reasoning in their pleadings, 
but the great art of making it appear so, for the benefit of their 
client, wherewith their private opinion sometimes coincides 
and sometimes is at variance. 
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SKETCH OF SIR RICHARD PEPPER ARDEN, 
MASTER OF THE KOLLS. 
(SELECTED. ] 

Sir Richard Pepper Arden owes his birth, (speaking in the 
language of ancient days,) to a respectable yeoman in the coun- 
ty of York, where the family ame and the family sea¢ will, most 
probably, be remembered to a distant date, both alike resting 
upon a very broad foundation. After an ordinary education in 
an ordinary Yorkshire School, he was entered, by the pious 
care of his father, at Trinity College, Cambridge; where his 
convivial talents have left behind them an impression infinitel 
more durable in academic tablets, than more useful and valuable 
accomplishments. The “True Blue Club” was accustomed to 
observe him as its chief ornament, and first support—“ Presi- 
dium, et dulce decus.”” ‘The last revision of restrictions, which 
this old and respectabie society thought proper to place upon 
her fellows, was principally made under the direction of Mr. 
Arden,—who, while he was forming statutes, for binding so 
confined a circle, probably had little thought chat he would af- 
terwards be engaged in framing laws for a mighty empire ; per- 
haps too, it were safer had he and his friends contented them- 
selves, to see his abilities exerted in a sphere, where they were 
so early and happily distinguished.—But to return to the path 
from which we have involuntarily deviated. 

From the temporary embraces of a/ma mater our recreant 
Knight threw himself, at once, into the fast arms of the /ew; on 
whose constant, though hard bosom, he has ever since, unin- 
terruptedly rested.* He was called to the bar from the Middle 
Temple, and, for a certain time, remained in a privacy, from 
which his warmest partizans never once dreamt that he would, 
in later periods, so luckily emerge. At the seasons we are 
speaking of, Mr. Arden was much more noted for Aaving than 
not having abrief. His practice was confined to the Court of 
Chancery, and was exceedingly limited and inconsiderable even 
as a draftsman. Naturally inclined to social life, the perpetual 
solitude to which Sir Pepper was opposed, could not but be an 
affliction to a mind tempered like his. He therefore, with 
all reasonable and prudential dispatch, sought a companion, 
and made that companion as inseparable as a wife. Notwith- 
standing this little slip of his morality, he not long afterwards 
contrived to obtain the hand of a woman of fortune and distinc- 
tion. The lady he married was a daughter of Mr. Richard 
Wilbraham Bootle, a gentleman of considerable estate in Che- 
shire, and no less interest in the House of Commons. 


* This sketch was written in 1790 
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Men are very apt in the desperate leap of matrimony, to ex- 
pose themselves to the taunts of their puerile friends, who have 
not, like them, summoned courage enough to take so bold a re- 
solution. Sir Pepper escaped not, on his marriage, the usual 
allotment of good natured raillery, from which he whimsically 
and dexterously released himself, sportively observing, that gen- 
tlemen might say what they pleased, he was perfectly satisfied 
with his mew state; for if his immediate views at the Sar were 
not much mended by his altered life, his chamber practice would 
be much more considerable. This, although said, and probably 
meant, in jest, turned out to be literally a fact; for, from his own 
and acquired connections, he was brought instantly into legal 
light, and very shortly lifted into the important office of Attor- 
ney General, 

On the appointment of Lord Kenyon to the Chief Justiceship 
of the King’s Bench, by one Chancellor, Sir Pepper was secur- 
edin the Mastership of the Rolls by another, “ sed longo froxi- 
mus intervallo.”” They who recollect the circumstances that at- 
tended this nomination, are not, at the same time, unacquaint- 
ed with the weight of differences that so long raged between the 
two Chancellors previous to the dernier adjustment of it: Sir 
Pepper in the interim was bandied from the Chancery to the 
Exchequer, and from the Exchequer again to the Chancery, in 
a very pitiable suspense; but was at length confirmed in the ap- 
pointment notoriously in the teeth of an authority which had 
cften been disputed, but never before vanquished. 

In his official capacity, Sir Richard Pepper Arden has had 
little opportunity of distinguishing himself; for the Master of 
the Rolls is no longer considered as a legal purveyor for the 
Lord Chancellor. The cause of objection that existed before 
his election to office has not yet, nor, in the general opinion, ever 
can be removed. It was not any political connexion that bar- 
red the pathway of Sir Pepper to the Rolls, Mr. Pitt’s right of 
interference in law distributions being never argued. Not the 
afifointment, but the afifointed, was the object of resistance. In 
the Chancellor’s absence from the Court we have, therefore, 
never been surprised, that Mr. Justice Buller should have uni- 
furmly filled the temporary seat; which speaks as plainly as ac- 
tions can, the sentiments of the first law authority in this coun- 
try, respecting the abilities of the Master of the Rolls. ‘Ihe 
Chancellor’s saying to Mr. Pitt, on the question of merit, not on 
the merit of the question, was as strong as usual,— I care not,” 
said he, “ whom the devil you appoint, so you do not appoint 
one, who, instead of lightening my burden, will heave ye his 
own damn’d wallet upon my shoulders.” 

Sir Pepper, however, had some qualities which seldom fail to 
recommend themselves to ministerial favour and protection. In 
his political harangues he is never disappointed of a certain 
number of hearers, who subscribe to his opinions as implicitly 
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and as tamely, as to the law of the land. No less than six votes 
in the House of Commons are reported to be at his beck. As 
a senatorial speaker he is little esteemed beyond the ay and 
the negation that he may alternately announce. 

The private life of Sir Richard Pepper Arden is, in every re- 
spect, harmless and irreproachable. As a conversationist, he is 
thought to stand almost beyond competition; and with some, 
strange as it may appear, he is reckoned a wit*. As a member 
of the Cabinet, they who introduced him, should best know the 
purposes that he was there designed to fulfil. Momus, we are 
told, was often called in, by the Celestia/s, to quell the frequent 
tumults of their debates; and we donot apprehend that our ¢erres- 
trial councils are much more harmonized than those in the up- 
per regions. 


*** And, strange to tell! in nature’s spite provoke 
** Hot Arden once to blunder on a joke.” 


The miracle of a jest from Sir R. P. Arden happened on the occasion of 
some resolutions passed between the hours of siz and seven in the morning, 
for which reason, he (when Attorney General) facetiously contended,-- 
‘* That they were entitled to no respect, as the House was then at sizes and 
sevens /”? Any approximation at wit in debate being perfectly unusual 
with this gentleman, however entertaining his friends might think him in 
private, the ingenious author on ‘* Criticisms on the Rolliad,” very properly 
distinguishes this memorable attempt by the same kind of admiration with 
which poets commonly do some great prodigy, as for instance of a cow’s 
speaking— 

—————  Pecudesque locutz 


Infandum. 


PRiscellany. 


DIFFICULTIES UNDER THE Revisep Laws or New-Yorx.—We 
understand that many difficulties are already arising under the 
Revised Laws. Among them is the fact that no Jury can be 
empannelled for the Court of General Sessions, in this city. 
The business of that court must therefore be suspended, and 
those in confinement for trial must be kept there, until a law 
can be passed by the Legislature. And there is some doubt 
whether an Oyer and Terminer can be held here. 

There are many oversights and omissions in the revised code, 
which must be supplied by subsequent legislation. For instance, 
on turning them over yesterday, we found that in the chapter 
concerning the appointment of Trustees, a great variety of pro- 
visions are made for regulating the proceedings of the Trus- 
tees, but there is none for the appointment of the Trustees them- 
selves. : 

Theft, below the amount of twenty-five dollars, is not a felony 
—but only a misdemeanor. Nor is it en infamous crime. Thus 
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a man may be sent to the penitentiary, or the county jail, three 
times a year, for petit larceny, and yet he is not infamous when 
he comes out; for the law says no crime is infamous unless 
punishable with death or the State Prison. 

Persons receiving stolen goods, knowing them to be stolen, 
are by the revised laws blameless, unless the amount is more 
than twenty-five dollars. So, people should keep their street 
doors locked, unless they wish to receive stolen goods, and 
think they can make most by that operation. 

Any person administering a dose to another, or knowingly 
taking such dose for the purpose of producing an abortion, is 
declared guilty of manslaughter, whether the effect is produced 
or not, and though the child may be born healthy, and live out 
its three score years and ten. We do not object to the justice 
of this provision, but believe it is not consistent with the spirit 
of the criminal code, as newly enacted, in analogous cases. 
These incongruous omissions and enactments have resulted, 
not from intention, but from the weight of the burthen imposed 
on the revisers of the law. So the new law kettle must be 
clattered upon and tinkered up a little more, to prevent it from 
leaking.—Vew York Paper. 

Actions aGAinst Huspanp anp Wire.—Husband and wife 
should without any exception, be sued jointly in every action 
for non-performance of contracts entered into by her previous to 
the marriage, although the husband expressly promise to pay 
the debt, or fulfil the conditions of the contract, unless the un- 
dertaking be distinctly given by the husband in respect of some 
new consideration as forbearance; but the feme cannot, under 
any circumstance, be sued upon a mere personal contract made 
during coverture, except the husband be civiliter mortuus, or 
transported for a term of years; the wife may then be sued 
alone for a debt incurred by her during his absence ; and in re- 
spect to actions brought for torts or trespasses, either commit- 
ted by the wife before or during coverture, she must be made a 
party; and if the wrong be of that description which two per- 
sons may concur in the commission of, and the facts of the case 
be so, the husband and wife may be sued jointly; but not in any 
instance can they be joined for battery, slander, or other torts 
committed by the husband alone.—London Atlas. 

CommiTraLs ror Contempr.—In a case which came before 
the vice Chancellor on Thursday, his honor expressed his earn- 
est hope that the legislature would abolish the practice of com- 
mitting for contempt, which in some instances amounted to 
perpetualimprisonment. In the case which called forth his ob- 
servation, a poor woman must have been committed for neglect- 
ing to file an answer to a bill (which her poverty prevented her 
from doing), had not the case been adjusted by a reference. 

Ib 
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MepicaL JurkispRuDENCE.~—A case has recently occurred 
in France, in which a body was disinterred seven years after 
burial, and the fact of the individual having been poisoned by 
arsenic determined by chymical examination. 

M. Orfila was asked last June, if a body removed from the 
grave after such a lapse of time, could possibly afford proofs 
of poison having been administered ; and if so, in what man- 
ner such an investigation was to be conducted? To this ques- 
tion he replied, that it was very probable that the body was al- 
ready almost entirely reduced to ashes; but that, nevertheless, 
if a sort of blackish coom was found at the sides of the spinal 
column, chiefly in the dorsal and lumbar regions, such mass 
might be analysed in the manner pointed out in his work on 
Toxicology.—M. M. Ozauam and Ide, physicians at Lyons, 
where the supposed murder had occurred, were requested by 
the legal authorities to proceed to the disinterment of the body 
of a man whom they had suspected had been poisoned by his 
daughter in 1822, in the departmentof Ain. They according- 
ly did so, and found that nitrate of potass and hydrosulphuric 
acid were acted upon by the suspected matters as by arsenic. 
The grave had been dug in a dry gravelly soil, in which there 
was a little sulphate of lime; and to this circumstance must 
doubtless be attributed the remarkable state of preservation in 
which the body was found. The coffin was entire, formed of 
thick planks of fir, which internally were quite dry. Although 
more than seven years had elapsed since the interment, the bo- 
dy was recognised by the priest, by the grave digger, and even 
by some of the National Guard, who had assisted at the cere- 
mony, and fired over the grave. All remembered the spot, and 
the individual was identified by the hair which yet remained, 
and by the teeth, all of which were still in their sockets, ex- 
cept one particular tooth, which he had lost before death; and 
lastly, the joiner recognised the coffin, which had been con- 
structed with unusual care, being intended for a person of dis- 
tinction. The head, trunk, and limbs were entire, so that the 
stature could be measured. The chest had sunk in, the heart 
and lungs were blended together, and presented the appearance 
of a dark ointment. The whole was without smell. The en- 
tire trunk was removed, the head and extremities being regard- 
ed as unnecessary to the investigation. The portion thus re- 
served for examination weighed nine pounds; of this, two 
pounds were set aside for a second series of experiments, in 
case those made on the first should prove unsatisfactory. 

In these investigations M. M. Ozauam and Ide went on the 
supposition of arsenic being the poison—this being the one 
employed in the great majority of’cases. The matters above 
mentioned were boiled, the fluid evaporated to dryness, and 
the residum thus obtained dissolved in distilled water. This 
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produced a deep colored liquid, which was but impertectly de- 
prived of its hue by chlorine. ‘he distilled water charged 
with this extract was again evaporated to dryness. At the 
same time four ounces of nitrate of potass, placed in a matrass, 
were exposed on ignited charcoal. The suspected matter, 
well dried, and rolled into little portions, was introduced. 
Each time this was done, a deflagration was perceived. It was 
then allowed to cool, and the residuum again dissolved in distil- 
led water. This solution was saturated with nitric acid, and 
afterwards subjected to the usual re-agents, all of which indi- 
cated the presence of arsenic. Some small portions were 
treated with vegetable charcoal, introduced into a glass tube, 
and then heated. They gave aqueous vapour; soon after which 
small grey colored and brilliant points were seen. A grain of 
metallic arsenic was thus obtained. Another portion, treated 
with hydro-sulphuric acid, furnished sulphuret of arsenic ; and 
this, heated and acted upon by caustic potass, afforded a por- 
tion of shining matter, which was easily dissolved in distilled 
water, by directing upon it a current of oxygen gas. By these 
various experiments the fact of a considerable quantity otf 
arsenic having been administered was thus demonstrated at the 
end of seven years, affording a striking illustration of the im- 
portance of toxicology in forwarding the ends of justice.—Lon, 
Med, Gaz. 

INFLUENCE OF THE Laws on THE Ricu anp Poor.—The dis- 
putes of the rich man have seldom reference to matters with 
which his happiness is essentially bound up. But the trifle for 
which a poor man enters a court of law is often to him the cause 
of welfare or ruin. Hence the eagerness with which a poor 
man carries on his suit. When justice is fairly administered, 
the poor man naturally respects the law more than the rich man 
does; for he feels that the law is peculiarly the protection of 
the weak. But then, in proportion to his respect for the law, 
when the law is administered fairly, must be his angry feelings 
when the law is converted into an engine of oppression.— Morn- 
ings Chronicle, 
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PHudiciary Lntelligeuce. 


Ohio Judiciary.—A Cincinnati paper mentions that the Legislature of Ohio 
have lately proceeded in the election of judges ; and gives the following 
as the result.—J. MM. Godenow, Supreme Judge; Reuben Wood, President of 
the third Circuit; J. IT. Hallock, President of the Jifth Circuit; Frederick 
Grimke, President of the sizth; Ralf Os borne, Auditor. 

Pennsylvania Judiciary.—We announced in our last November No. that 
Philip S. Markley had succeeded Mr. Ellmaker, as Attorney General of 
Pennsylvania. Mr. Mark/ey has since been removed, and Samuel Douglas, 
Esq. been appointed to the office in his stead. 
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New York Judiciary.—James Vanderpool, has been appointed Judge of 
the third Circuit, in the place of William 4. Duer, resigned. 

Indiana Judiciary. —C. H. Test, Esqr. has been elected President Judge, 
for the sixth Circuit, and John Law, Esqr. for the seventh Circuit; E. A. 
Hannigan, Prosecutor for the first circuit, J. F. D. Lanier for the third, and 
James Perry for the sixth. 

District Court of U. S. for Missouri.—On the 7th of February last, the 
Committee on the Judiciary instructed one of its members, Mr. Buchanan, 
of Pennsylvania, to introduce the following resolution in the House of Re- 
presentatives of the United States: 

Resolved, That the Committee on the Judiciary be authorised to send for 
persons and papers in the case of the charges of official misconduct against 
James H. Peck, Judge of the District Court of Missouri. 

Maryland Judiciary.—The case before the Legislature of Maryland, for 
the removal of Judge Hanson, of the 6th Judicial District, on the ground of 
insanity, has been postponed to the next session 


Witevary Kuitelligence. 


We announced in our last October Number, that a Treatise on the Prac 
tice of the Supreme Court of the state of New-York, by £ se h Paine, and 
William A. Duer, Esqrs. was then publishing by Messrs. G.& C. & HL 
Carvill. ‘The following notice of this work 1s from the a York Ameri 

an. 

‘This work is intended to exhibit a complete view of the practice of the 
lifferent Courts of record in this State. The numerous and important altera- 

ions effected by the Revised Statutes, have been care fully incorporated 
ind the latest cases, both in our and the English reports, have been ex 
mined and noticed.—The arrangement of the work is on a plan somewhat 
novel, and has been adopted with a view to convenience in reference, and 
for the purpose of facilitating the labours of the student. ‘The first part 
treats of the actions in use in Courts of the State of New York, which proceed 
according to the course of the Common Law; and of the origin, constitution, 
jurisdiction and organization of the Courts which have cognizance of them. 

In this division, under the head of Circuit, District, and Supreme Courts 
of the United States, is a full treatise of the course of proceedings in those 

courts so far as the same depend upon the laws of the United States and the 
constitution which they have received. This, taken in connexion with the 
other parts of the work, which treat more particularly of the practice of 
the Supreme Court of the State, and the printed rules of the United States 
Courts, which will be added in the appendix to the second volume, affords 
. complete view of the Common Law practice in these Courts. 

The second part of the work treats of the practice of the Supreme Court 
in the principal and direct proceedings to judgment in personal actions, 
brought for the recevery of any debt, or for damages only ; the third, of 
incidental matters connected with the progress of such actions ; the fourth, 
of judgment, execution, scire facias and proceedings in error ; and the fifth 
of the practice in actions relating to real estate, of the actions of replevin, 
ind of various other remedies not commonly called actions, as mandamus, 
attachments against vessels, absconding de btors, &e, 

The first volume embraces the two first divisions only rhe appends 
vill contain with other matters, if there should be room, the principal rules 

the Supreme Court, of the Superior Court, and the Court of Common 
Pleas of the Gity and county of New York. and ot th Supreme, Cireuvit and 
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District Courts of the United States, so far as they relate to proceedings 
in actions of law. 

Itis expected that the second volume will be published in about six 
weeks.” 

The Analysis of the Revised Laws of New York which has been publish 
edin the Ontario Messenger, is to be republished in a book form, accom- 


panied by marginal notes. The author is John C. Spencer, one of the Re- 
visers. 


Mr. Long Wellesley lias lately published a View of the English Court of 
Chancery. That gentleman, it will probably be recollected, was a short 
time ago, deprived of the custedy of his children by a decree of Lord 
Eldon. The London Sun considers the work to bear unequivocal marks of 
legal research, and that it exposes the weak and untenable points of the 
chancery system. ‘It lays the lash upon that system”’—says the Sun,— 
** with as much scientific dexterity as the late Dr. Parr used to evince in 


the flagellations of a refractory Harrovian; and his episodical sketch of Lord 
Eldon is sternly, but forcibly painted.” 


e A Digest of the reported Decisions of the Supreme, Circuit, and District 
Courts of the United States, from the commencement. of the Reports to 
January term 1829, being a continuation of Wheaton’s Digest, has lately 
been published by R. Donaldson, New York. 


The 9th volume of the General Abridgment of American Law, by the 
Hon. Nathan Dane, has lately been published. 


The 15th vol. of ‘* English Common Law Reports,” has just been pub 
lished by Messrs. P. H. Nicklin & T. Johnson 












LAW BOOKS, 
ANCIENT AND MODERN. 
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The 15th Vol. of ‘““ENGLISH COMMON LAW RE- 
PORTS,” has just been published, and contains 
Bingham’s Reports, C.P. Volume 4. parts 3 & 4 

do. do. do. 5. 
Barnewall & Cresswell’s Reports K.B, do. 8. 

Furnishing in a volume of near six hundred pages, the con- 
tents of two and a half English volumes. 

The publication of these Reports willbe continued with the greatest care 
and despatch; the arrangement of the publishers being such as to ensure 
them the early possession of copy from London, which is immediately put 
into the hands of the Editor, and generally issued from the press here, in 
less than a month after its arrival from England. 

There are at present in progress of publication in England two sets of 
Reports, both in King’s Bench and Common Pleas, containing for the most 
part the same cases: when however « case may be found in either of these 
ets that is not contained in the other, it will be inserted by the American 
editors; whereby this publication will possess a greater value than either 
of the rival series of English reports entire, and from its early publication 
will answer all the purposes of the profession, at about one fourth the cost 
of the original reports. 

PETERS’ REPORTS. —Reports of Cases argued and de- 
termined in the Supreme Court of the United States, by Richard Peters, 
Esquire, Reporter of the Supreme Court of the U. S. 

*,* These Reports follow Wheaton’s Reports in the same court, and ar 
published at five dollars per volume, Lound. 

COXE’S DIGEST. —A Digest of the Decisions in the Su- 
preme Court, Circuit Courts, and District Courts of the United States, from 
the adoption of the Federal Constitution to the present time, by Richard 
S. Coxe. One large volume, royal octavo. 

*,* in this work ‘each case has been separately and closely examined, 
ind the substance of the decision carefully extracted, as nearly as was 
practicable, in the language of the Court. It embraces all the decisions of 
the various Federal tribunals which are known to be in print, whether pub 
lished in volumes, or scattered as they may sometimes be found, in periodi 

al publications, or in the reports of state decisions, or collected by the in 
dustry of elementary writers and annotators upon foreign works. No at 
empt has been heretofore made to execute such a plan, and in submitting 
the present publication to the candour and liberality of his brethren, the au 
hor hopes that he may be considered as in part discharging that debt which 
ve are assured from high authority, every man owes to his profession.” 

PETERS’ CIRCUIT COURT REPORTS.—Reports of 


ises argued and determined inthe Circuit Court of the United States for the 
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third Circuit, containing cases in the District of New Jersey, from the year 
i803 to 1818, and the District of Pennsylvania, in the years 1815, 16, 17 
and 18, by Richard Peters, jr. One volume, royal octavo. 


WASHINGTON’S CIRCUIT COURT REPORTS. — 
Reports of Cases argued and determined in the Circuit Court of the United 
States for the third Circuit, comprising the Districts of Pennsylvania and 
New Jersey, commencing 1803; published from the manuscript of the Ho- 
nourable Bushrod Washington, one of the associate Justices of the Suprem« 
Court of the United States, in 4 volumes, royal octavo. 

* The four volumes of these Reports, with the volume of Peters’ Reports, 
for m a series of the decisions from 1803 to 1829. 


STARKIE ON EVIDENCE.— A practical Treatise on the 


Law of Evidence, and Digest of Proofs in civil and criminal proceedings, 
by Thomas Starkie, Esq., with references to American decisions, by The 
ron Metcalf. Second American edition. Additional notes by Edward D 
Ingraham, Esq. 3 volumes, royal octavo. 
CHITTY’s PLEADINGS. —A Treatise on Pleading with 

a Collection of Practical Precedents and notes thereon, by Josep! h Chitts 
Esq. of the Middle ‘Temple, Barrister at Law. Fifth American from the 
fourth London edition, corr cted and enlarged, with notes and additions, by 
Joan A. Dunlap, Esq., and additional notes and references to later deci 
sions, by Edward D. In: graham, Esq. S volumes, royal octavo. 


AMERICAN DIG Ee S)'.—A Digested Index to the Report 


ed Decisions of the several Courts of A in the United States, by John 
Anthon, Thomas Day, and ‘Thomas l. Wharton, Esq. 4 vols. royal octavo 
Vol. 5 is in press. 

M‘CORD’S CHANCERY REPORTS.—Chancery Cases 
argued and determined in the Court of Appeals of South Carolina, fr 
January 1825 to May 1827. By D. J. M’Cord, State Reporter 2 vol 
royal octavo. 

VESEY, Jr. and VESEY & BEAMES’ CHANCERY RE 
PORTS.—1. Reports of Cases argued and determined in the High Court of 
Chancery, in the time of Lord Chancellors Thurlow, Erskine, and Eldon, 
from 1789 to 1812-13. By Francis Vesey, Jr. Esq. of Lincoln’s Inn, Bar 
rister at Law. With a Digested Index, in 20 vols. royal 8vo. from the third 
London edition. With references to American Decisions, by Edward D. 
Ingraham, Esq. 

2. Reports of Cases argued and determined in the High Court of Chan 
cery, in the time of Lord Chancellor Eldon, from 1812-13 to 1814. By 
Francis Vesey and John Beames, Esqrs. of Lincoln’s Inn, Barristers at Law 
in 2 vols. royal 8vo. From the second London edition. With references 
to American Decisions by Edward D. Ingraham, Esquire. Complete in 
22 volumes. Odd volumes furnished to complete sets. 

SUPPLEMENT TO VESEY’S REPORTS. —A Supple- 
ment to Vesey Junior’s Reports of Cases in Chancery, containing Notes 
occasionally illustrated by Cases decided by Lords Hardwicke, King, &c 
From the MSS. of Mr. Forester. By John Eykyn Hovenden, Esq. of 
Gray’s Inn, Barrister at Law, 2 vols. royal 8vo. 

EAST’S REPORTS. Reports of Cases argued and de- 
termined in the Court of King’s Bench, with Tables of the Names of th: 
Uases, and principal Matters. By Edward Hyde Fast, Esq. of the Inner 
lemple, Barrister at Law. A new edition, with corrections, and the ad 
lition of notes and references, by ‘Thomas Day, in 16 yohumes, roval octayo 

* Odd Volumes of East's Renorts supplied 
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VATTELL’S LAW OF NATIONS.—New Edition 
octavo, 

WHARTON’S DIGEST .—A Digest of the Reported Cases 
adjudged in the Several Courts held in Pennsylv ania, together with some 


manuscript cases. By Thomas I, Wharten, Esq. Second edition, royal 
octavo, 


Atkyn’s Chancery Reports by Sanders, 3 yols. 8vo. 
Attorney’s Vade Mecum, 5 vols. 8vo. 
Ambler’s Reports, 1 vol. 8vo. 
Andrews’ Reports, 1 vol. Folio, 1754, 
Adams’ Ecclesiastical Reports, 2 vols. London. 
Abbot on Shipping, new Ed, by Judge Story. 
Angell on Tide Waters. 
on Limitation of Actions at Law, and Suits in Equity, a new book, 
royal octavo, 
Archbold’s Civil and Criminal Pleading. 
Burrow’s Reports, 5 vols. 
Practice of Court of King’s Bench, 2 vols. 
Bridgman’s Equity Digest, 3 vols. 
vol. 4, being a Digest of Chancery Practice just 








published. 
Bacon’s Abridgment, by Wilson, 7 vols. 
Barnewall and Alderson’s Re ports, 4 vols, 
Blackstone's (Henry) Reports, 2 vols. 
Blackstone’s (Sir William) Reports, 2 vols. new Ed 
Bingham on Infancy and Coverture. 
Blanchard on Limitations—London. 
Beames’ Orders in Chancery. 
Blorent’s Law Dictionary, Folio. 
Benecke on Insurance—London. 
Bayley on Bills of Exchange. 
Brown’s Parliamentary Cases, 8 vols. 8yo. 
Chancery Reports, by Eden, 4 vols. 8vo 
——. Chancery Reports, by Belt, 4 vols. 

Civil Law, 2 vols. 8vo. 
Coote on Mortagages. 
Comyns’s Reports, 2 vols. 
Caldecot’s Reports. 
Chalmer’s Collection of Treaties, 2 vols 
Croke’s Reports, 3 vols. 
Collinson on Idiots, 2 vols. 
Coke’s Institutes, 7 vols. 

Second, Third and Fourth Do. 4 vols. 
Cases in Equity, 2 vols. Folio. 
Chitty’s Criminal Law, 3 vols. by Peters. 
Comyns’s Digest, 8 vols. by Day. 
Coke upon L yttleton, by Thomas, 3 vols. 
Cruize on Real Property, new Ed. in 7 vols. 
Carrington’s Treatise on Criminal Law, 2d Ed. London, cf. 
Cooper’s Reports, 2 vols. 
Dane’s Abridgment of Amcrican Law, 8 vols. 
Evans on the Decisions of Lord Mansficld, 2 vols. quarto. 
East’s Reports, by Day, 16 vols. 
Farresly’s Reports, folio. 
Fearne on Contingent Remainders, by Butk 
Fisher on Copyholds, 
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Griffith’s Law Register, 2 vols. 
Gilbert on Tenures. 
Gilbert’s Common Pleas 

do. on Evidence. 

do. ,, Uses by Sugden 
Hatsell’s Precedents, 3 vols. quarto. 
Hovenden’s Supplement to Vesey Jr’s, Chancery Reports, 2 vols 
Hooker’s Ecclesiastical Polity 
Hening’s Statutes, 13 vols 
Jacob & Walker’s Chancery Reports, 2 vols. 
irish Term Reports. 
Jacoh’s Law Dictionary, 2 vols. Quarto, London. 
Lawyér’s Guide, by Henning, 2 vols. 
Leonard’s Reports, in the time of Queen Elizabeth and King James 
Lowndes on Legacies. 
Lutwyche’s Reports, 2 vols. 
Livermore on Agency, 2 vols. 
Maddock’s Chancery Reports, 6 vols. in 3. 
Montefiore’s Notarial Precedents, by C. C. Biddle 
M‘Clelland & Young’s Reports, vol. 1. London. 
Oliver’s Practical Conveyancer, new Ed. 
Peere Williams’ Chancery Reports, 3 vols. 
Puffendorf’s Law of Nature, Folio, best Edition 
Parke on Insurance, 2 vols. 
Points in Conveyancing, from the Manuscripts of Butler, Preston, and 

Bradley. 
Price’s Exchequer Reports, 6 vols 
Pott’s Law Dictionary. 
Perkins on Conveyancing. 
Preston on Legacies, 
Robinson’s Admiralty Reports, 6 vols 
Raymond’s, Lord, Reports, 3 vols. 
, Sir Thomas, Reports, 
Roscoe on Bills of Exchange, London, 1829. 
Selwyn’s Nisi Prius, by Wheaton, a new edition preparing for the 
Talbot’s Cases in Equity, 1742, Folio. 
Wheaton on Captures. 
Wood’s Institutes, Folio. 
Worthington on Wills. 
Viner’s Abridgment, with Supplement, complete, bound in calf, 30 vols 
Vesey’s Sen’r, Reports, 2 vols. 
, Jr. and Vesey & Beames’s Reports, 2 vols. 

Woodeson’s Lectures, 3 vols. 
Young & Jervis’s Exchequer Reports, 2 vols 
Vaughan’s Reports, Folio 
Ventriss’s do. do 
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Besides the above, the subscribers have always on hand a large stock of 
scarce and valuable Law Books, together with a complete assortment of 
ugdern publications, to which they inyite the attention of legal gentlemen 

. ' re rerun 
P. Il, NICKLIN & T. JOHNSON. 
Law Booksellers, No. 175 Chestnut Street 


Phila Iphia, April, 1830 





